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CLASSIFICATION OF LAW 


I 


CLASSIFICATION AND LocIc 


M ODERN legal systems were in the stage of strict law during 
the reign of scholastic philosophy. Thus they got an 
enduring stamp in the era of faith in formal logic. Because of 
its appearance of guaranteeing absolute mechanical exactness, 
formal logic has always appealed powerfully to lawyers. For 
one thing, it has seemed to afford an unchallengeable basis for 
judicial and juristic technique of finding the grounds of deciding 
causes and solving problems with the traditional or enacted legal 
materials. Secondly, it has seemed to insure the general security 
by affording a means of excluding the personal element in 
judicial decision and juristic doctrinal development. Fortescue 
grounds his science of law upon Aristotle’s causes.” In Doctor 
and Student legal precepts are called maxims, and are taken to 
be authoritative premises to be developed syllogistically.* The 
influence of formal logic is very marked in the writings of Coke.* 





Nore. This paper is based upon a preliminary report on classification of 
law presented to the Council of the American Law Institute, February 1, 1924. 

1 See Juermnc, ScHERZ UND ERNST IN DER JURISPRUDENZ, pt. 3; EHRLICH, 
Di juristiscHe Locrk; WurzeL, JurmicaL THINKING (in Science of Legal 
Method, 9 Mop. Lec. Pum. Serms) 336-341; Hoxmes, CotLecrep PAPERS, 231 
et seqg.; Pounp, INTERPRETATIONS OF LEGAL History, 119 et seq. 

2 De Lauprsus Lecum ANGLIAE, cap. 8. 

8 Dial. 1, c. 8. 

* E.g., Co. Lir. rob-11a, 343¢. 
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Since Coke formal logic has been a chief weapon in the armory 
of the common-law lawyer ° and eulogists of our law have been 
zealous to show that common-law pleading conformed rigorously 
to.the requirements of the syllogism.° 

Nowhere has formal logic had greater influence upon lawyers 
than in connection with classification. Almost everything that 
has been written in English upon that subject has proceeded 
upon the settled ideas of the formal logic of division and clas- 
sification.’ For example, the main reliance of the formal logic 
of classification is dichotomy. Division is to be had by means 
of a single fundamentum divisionis, which is to be applied rigor- 
ously and exhaustively. By the application of this fundamentum 
the genus A is to be divided into B and not-B. In the same way 
B is then to be divided into C and not-C, and so on until 
nothing is left. It is often assumed that classification of law 
must needs proceed in the same way. Thus, speaking of codes 
before his time, Holland says: 


“Not one shows any conception of the mutual relations of the great 
departments of law;.not one is governed by the logical principle of 
dichotomy, which, though it need not always be visible on the surface, 
yet should underlie and determine the main features of every system of 
classification.” ® 


Again, Jenks says: 
“The editor cannot help calling attention to one rather amusing 
example of the inability of the common law to perform the simple 





5 See 2 Bi. Comm. 58; 4 Bi. Comm. 417; Noy, Maxims, 9 ed., 5. 

® Briss, Cope Preapinc, §137; GouLp, PLeapinc, §§ 4-15. See also 1 
Vinocraporr, HistorIcaAL JURISPRUDENCE, 3 et seqg., especially 7-10. 

7 E.g., the report of the committee of the American Bar Association on 
classification sets forth the rules for division and classification according to 
Whately, as quoted in an article in 8 Jour. oF JURISPRUDENCE, 26 (1864). That 
article, entitled “ Sketch of a Scientific Classification of Rights,” applies Whately’s 
rules to the Scotch law of property, arranging rights on the basis of the mode 
of acquisition. See 25 Rep. Am. Bar Assn. 425, 456-458. 

8 FowLer, ELEMENTS oF Depuctive Locic, c. 7, 10 ed., pp. 59-68; JOSEPH, 
INTRODUCTION TO LoGIC, 104-107; JEVONS, PRINCIPLES OF SCIENCE, 3 ed., 604 
et seq. It will be observed that this is exactly the method of the analytical 
key in a manual of plants or animals or the analytical table of contents in an 
article in a digest or encyclopedia of law. 

® Hotianp, Essays UPON THE ForM OF THE Law, 19. See also Goudy’s re- 
marks about the tripartite classifications, of which both Roman and English 
law books have so many, TricHoromy In Roman Law, 74-77. 
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process of dichotomy. It might have been assumed that a classification 
of animals into (a) wild and (b) tame or domestic, would have ex- 
hausted the catalogue. The Law of England, however, at any rate on 
the important subject of liability for the acts of animals .. . has 
achieved the triumph of discovering a third species. For . . . animals 
in respect of which an Englishman may incur liability fall into three 
classes, viz.: (i) wild animals (ferae naturae), (ii) domestic animals 
(domitae naturae), (iii) dogs.” ?° 


This assumes that the common law was trying to perform a 
dichotomy and that it is bound to try to perform one. But 
when one looks into the decisions of common-law courts there 
seem to be four recognized categories, well founded in experience 
and reason and with rules appropriate to each. First, there are 
wild animals, which in ordinary experience are, normally danger- 
ous. ‘These must be restrained by the keeper at his peril.” 
Second, there are domestic animals which in ordinary experience 
are normally harmless to persons but from their nature are likely 
to destroy or injure property by trampling or eating. As to 
persons, where in ordinary experience they are not dangerous, 
there is no liability for injuries unless they are known to have 
vicious propensities and so in ordinary experience are like the 
first category. On the other hand, as to injuries to property, 
which, as we know from ordinary experience they are likely to 
do if not restrained, there is an absolute liability.** Third, there 
are cats and dogs, which wander and normally in ordinary ex- 
perience are harmless to land and do no damage by their tres- 
passing. Also normally in ordinary experience they do no harm 
to persons. Hence in this category there is no liability except 
for an injury due to a known vicious propensity of the very 
animal, unless there is actual fault.** Fourth, there are domes- 
tic animals that can only do injury to persons or property by 
some most unusual accident, as a canary bird getting out of 
its cage, flying in a bystander’s face and putting out an eye, 

10 Dicest oF EnciisH Civi Law, Bk. 2, pt. 3, preface, xi-xii. 

11 Filburn v. Peoples Palace etc. Co., 25 Q. B. D. 258 (1890). 

12 Cox v. Burbidge, 13 C. B. (N. S.) 430, 436 (1863); Dix v. Somerset Coal 
Co., 217 Mass. 146, 104 N. E. 433 (1914). But as to absolute liability for 
trespass: Tonawanda R. R. Co. v. Munger, 5 Den. (N. Y.) 255, 267 (1848). 


18 Bischoff v. Cheney, 89 Conn. 1, 5, 92 Atl. 660, 661 (1914) ; McDonald v. 
Jodrey, 8 Pa. Co. Ct. 142 (1890); Brown v. Giles, 1 C. & P. 118 (1823). 
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or a pet lamb butting a child off of a doorstep. Here there is 
no liability unless there is fault in the actual case.’* Perhaps 
it may be said that the four may be reduced to two — wild ani- 
mals and tame animals. But in that event the second category 
will fall into three, and there is but an addition of one unneces- 
sary subdivision.» And if we look at the purpose of the law 
and the bearing of the common-law categories upon that pur- 
pose, the common law is by no means as absurd as the formal 
logical criticism makes it appear. It was not trying to, nor 
was it bound to, perform a dichotomy. From the standpoint 
of a systematist, seeking to apply the method of formal logic, 
four ** or even three categories seem too many. He asks at 
once why he cannot conform to the requirements of dichotomous 
division by reducing them to two. The answer is that system 
exists for the sake of the ends of law, not the law for the ends 
of system — something that analytical systematists have not 
always kept in mind. 

Moreover, writers upon logic now admit that the method of 
dichotomy is by no means the one exclusively scientific method 
of classification. Its utility is relatively restricted and it is ap- 
propriate rather to keys and analytical tables than to classifica- 
tion itself..* Animals are no longer classified as vertebrates and 
invertebrates, nor plants as Phanerogams and Cryptogams. If 
law is still to be divided into Public Law and Private Law, it 
must be on grounds of the general utility of such a classifica- 
tion, not as a necessity of scientific method. 

Much that was written on classification in the treatises on 
logic in the nineteenth century was influenced by biological 





14 See Wickham, J., in Troth v. Wills, 8 Pa. Sup. Ct. 1, 13 (1897). 

15 Cf. JosepH, InrRopucTion TO LoGICc, 107. 

16 In Roman law series of four categories are not uncommon. E.g., obliga- 
tions: (1) ex contractu, (2) ex delicto, (3) quasi ex contractu, (4) quasi ex 
delicto. Then contracts: (1) verbal, (2) literal, (3) real, (4) consensual. Then 
real contracts: (1). mutuum, (2) commodatum, (3) depositum, (4) pignus. 
Inst, III, 13-14. Goudy points out no fewer than nineteen threefold_divisions 
in the Roman institutional writers. Trichoromy iv Roman Law, 19-22. Hugo 
believed that the frequency of these trichotomies showed the logical power of 
the Roman lawyers. 3 LEHRBUCH EINES CIVILISTISCHEN CuRSUS, 8 ed., 605-606. 
See Hecet, GRUNDLINIEN DER PHILOSOPHIE DES RECHTS, 3 ed., 31-32. 

17 JosepH, InrRopuction To Locic, 107 et seg.; SCHILLER, Format LOGIC, 
c. 6. §9; Smowicx, THe Use or Worps In REASONING, 152-153. 
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classification, especially by the distinction between artificial 
classification and natural classification, so much insisted on by 
biologists a century ago.* But we now know that the natural 
classification for which biologists were feeling was not a logical 
one which should “ follow those properties which indicate not 
only the most numerous but also the most important peculiari- 
ties,” *® or one which should group organisms according to “ the 
whole of their resemblances and differences.” *° It was one 
which should express genetic relationship.** Thus schematic, or 
as Spencer calls it “linear,” classification, based upon formal 
logic, has been given up long ago in biology.” 

Before the nature of biological classification was well under- 
stood, it was often assumed that the unfolding of the idea, which 
was the reality behind phenomena, might be revealed by logical 
classification.”* But this is an attempt to explain biological clas- 
sification philosophically through the idea realizing itself in 
evolution. It is in some such sense that we are expected to 
attain “reality ” through classification of law. 

Thus we get three views as to the nature and end of classifica- 
tion. One is that the process is a mechanical logical one pro- 
ceeding by dichotomy to the point of exhaustion. Another is 
that classification is a means of revealing natural laws; that it 
may be made to reveal the real order of interdependence in the 
things classified. A third is that it is simply a means of. organ- 
izing knowledge and thus of making it more effective for some 
purpose. 

Obviously the principles of biological classification are quite 
inapplicable to the classification of law. Even if we think of 
law organically, we are not classifying law in order to express 
genetic relationship. If we did, we should have to classify 











18 Mu, Locic, Bk. 4, c. 7; Fowzer, Erements or Inpuctive Locic, 6 
ed., 52-89; JEvons, PRrmncIPLEs oF SCIENCE, 3 ed., 679-681. 

19 Mu, Locic, Bk. 4, c. 7, $3. 

20 FOWLER, ELEMENTS oF INDUCTIVE LoGICc, 6 ed., 56. 

21 See the history of classification in Spencer, PrinciPtes oF Buotocy, pt. 
zt, C. 88, 

22 “ The best we can do is to make such groups as will express most clearly 
and conveniently relationships, and especially the phylogeny of organisms.” 
Wiuiston, Norra American Diptera, 3 ed., 60. 

28 y Lorze, Logic, transl. by Bosanquet, 2 ed., 162-181, especially 168. 
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ejectment and trover and assumpsit together, as developments 
of the action on the case. We should have to classify detinue 
not with replevin but with debt, and debt not in connection with 
contract but in connection with property. We should have to 
classify all substantive law procedurally and hence would be 
compelled to apportion contract between property and tort. No 
useful purpose of the present would be subserved thereby, for 
the study of legal history can make these genetic relationships 
clear without aid from classification. ‘The assumption that there 
is some fixed ultimate reality behind legal precepts, which we 
may discover through analysis or through a combination of his- 
tory and analysis, cannot vouch the analogy of taxonomy in 
biology. Nor can it maintain itself upon the logic of classifica- 
tion based on the application of the methods of formal logic 
to the results of zodlogy and botany. Biological classification 
has found a surer basis for itself, and there is no reason why 
legal classification may not do the same. 


II 


THE PuRPOSE OF CLASSIFICATION OF LAW 


I 
What do we Seek through Classification? 


If the conclusions reached with respect to classification in 
general are sound, we must renounce extravagant expectations 
as to what may be accomplished through classification of law. 
We have the high authority of Professor Gray for the proposi- 
tion that “he who could perfectly classify the law would have 
a perfect knowledge of the law.” ** But I venture to think that 
only one who had a perfect knowledge of the law could hope 
to make a perfect classification and hence that a perfect clas- 
sification is not to be expected. For I doubt whether a classifi- 
cation is possible that will do anything more than classify. The 
most successful statements of law in legal history, the Digest 
of Justinian and the French Civil Code, are notoriously weakest 





24 Gray, NATURE AND SOURCES OF THE Law, §15, 2 ed. p. 3. 
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on the side of classification.*° One might say that they have 
succeeded in spite of faulty classification. Certainly no one 
may maintain that classification contributed to their success in 
any degree. At the outset, then, I disclaim expectation that we 
may set up a classification which will render restatement of the 
law a mere matter of mechanics. I disclaim belief that any 
classification is possible that will enable us to solve problems 
of substantive law or that will help us much in the solution of 
such problems. I disclaim expectation of achieving a classifica- 
tion which will enable a lawyer or a judge, by merely going 
mechanically through an analytical table, to put his finger in- 
fallibly upon the exact, preappointed legal precept applicable 
to any problem that may chance to confront him. Classifica- 
tion is an important thing. It is important to make it the best 
of which we are capable. But it is not a solving device whereby 
we may obviate the difficulties inherent in ascertaining and 
applying the law. 

Much must depend upon the connection in which a classifica- 
tion is desired and the end for which it is set up. One may 
have in view a system of analytical jurisprudence — a universal 
analytical scheme of all law. But such a classification is not 
of necessity the best arrangement of an actual body of law, 
whether for legislative restatement or for doctrinal commen- 
tary or for teaching.” Another may seek to systematize a body 
of legal precepts for the purposes of dogmatic exposition. 
Here again there may be more than one aim, and not a little 
depends thereon. The end of the dogmatic exposition may be 
a code or it may be a doctrinal commentary, whether upon a 
traditional body of legal precepts or upon a code, or it may be 
the instruction of students. The English analytical jurists of 
the last century had in mind a legislative restatement of the 





25 “Tt may be safely said that no code . . . from the code of Theodosius 
to the Code civil of Lower Canada, has as yet been even tolerably well 
arranged.” Horianp, Essays UPON THE ForM OF THE LAw, I09. 

26 See Austin’s remarks on the division into Jus Personarum and Jus Rerum, 
JURISPRUDENCE, 4 ed., 713, 718. The report of the committee of the American 
Bar Association on classification assumes that “a fixed logical principle” must 
be adopted and that upon the basis of that fundamentum divisionis “a given 
body of positive law” may be classified so as to exhibit its underlying prin- 
_Ciples, 25 Rep. Am. Bar Assn. 425, 428, 455 (1902). 
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law, and set up analytical arrangements as preliminary thereto.*’ 
Continental classifications in the nineteenth century were devised 
chiefly and immediately for doctrinal commentaries upon the 
modern Roman law or upon codes. It is thought by critics that 
one of the less satisfactory features of the German Civil Code 
of 1900 is that it did not distinguish between a pedagogical 
arrangement and a classification for the purposes of a restate- 
ment of the law. Critics of the first draft called it a “ little 
Windscheid.” ** And critics of the final draft have felt that it 
was more a teacher’s textbook than a lawyer’s book.” A re- 
statement of the law may be arranged so schematically from a 
pedagogic standpoint as to lose something of its value for other 
purposes. Moreover it is well to bear in mind that the teacher 
is not (or ought not to be) teaching classification. He is teach- 
ing law, and he uses that classification which will enable him to 
teach law most effectively.* 






















2 


What is it that we are to Classify? 












Choice of the material to be classified depends upon the pur- 
pose of the classification. If the purpose is one of analytical 
jurisprudence, as a pure science of law, it may be preferable to 
arrange the rights or claims or capacities by which legally 















27 See 3 BentrHaM, Works, Bowring’s ed., 215-216; AUSTIN, JURISPRUDENCE, 
3 ed., lect. 39 and notes on codification, 1056 et seq.; HoLianp, op. cit., 19, 61, 
70, 161 et seq.; Hearn, THreory or Lecat Duties anp RicHTs, 363 et seq.; 
Amos, SCIENCE oF Law, 375. 

28 J.e., a sort of compendium of Windscheid’s Pandekten, the chief textbook 
for students in the last quarter of the nineteenth century. 

29 GIERKE, PERSONENGEMEINSCHAFTEN UND VERMOGENSINBEGRIFFE IN DEM 
ENTWURFE EINES BURGERLICHEN GESETZBUCHES, 58. “ The German Code, a 
masterpiece of method and science, appears as the superb epitome of all the 
results which German textwriters obtained during the 1800’s in the field of the 
Pandects.” Gaudemet in Procress or ConTINENTAL LAW IN THE NINETEENTH 
Century, (11 Conrmventat Lecat History Series) 289. 

80 As I have said elsewhere: “ The teacher’s classification is made in order 
that he may bring home certain things to those who do not know; the classi- 
fication in a restatement of the law is made for the convenience of those who 
are supposed to know, and therefore, no matter what our classification for our 
practical purposes, the teacher will always be experimenting with arrangements 
and rearrangements that will meet his pedagogic problems.” 5 Am. Law ScHooL 
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recognized and delimited interests are given effect.** The clas- 
sification of legal precepts would then proceed on the basis of 
the rights thereby secured. If the purpose is one of historical 
jurisprudence, it may seem best to arrange legal institutions 
systematically and the classification of legal precepts would then 
proceed on the basis of the institutions around which they have 
developed. If the purpose is one of legislative restatement, the 
legal precepts themselves will be classified and it will be wise 
to avoid confusion of the interests secured with the legal pre- 
cepts securing them. Austin saw that all these purposes might 
not be subserved by one classification.** But it is not uncommon 
for analytical jurists, assuming to classify “ the law,” to move, 
without apparent consciousness of the transition, from classifica- 
tion of legal precepts to classification of the subject matter of 
legal precepts, or to classification of the institutions by which 
that subject matter is made effective by means of legal precepts, 
and vice versa.** Not a little of the difficulty that has attended 
attempts at analytical classification in the past has been due to 
want of discrimination vith respect to the materials to be 
classified. 





Rev. 322. Thus teachers soon begin to break away from the official arrange- 
ment of codes, as one may see by consulting the current textbooks for students 
in France and in Germany. 

81 Such is the plan followed by HoLtanp, ELEMENTS OF JURISPRUDENCE, last 
par. of c. 7, c. 9. See also SALMOND, JURISPRUDENCE, 6 ed., §§ 79, 81-83, 85, 
86. Gareis classifies on the basis of the interests secured. See GareIs, SCIENCE 
oF Law, transl. by Kocourek, § 14. 

32 AUSTIN, JURISPRUDENCE, 4 ed., 713, 718, 795, 813, 895. See also Pottock, 
First Book OF JURISPRUDENCE, 4 ed., 84. This does not seem to have 
occurred to the committee that drew the report for the American Bar Association 
in 1902. That committee expected on the one hand to bring out fundamental 
principles by analysis and to organize them into a system, and on the other 
hand to improve the statement of the law, make the law more readily ascertain- 
able, reduce the bulk of legal materials, and make the body of legal precepts 
more manageable. Thus they expected classification to bear the brunt of the 
work of restatement. See 25 Rep. Am. Bar Assn. 425, 426. 

83 See, for example, Korkunov, GENERAL THEORY OF Law, transl. by Hast- 
ings, §§ 32-34. It should be noted that when Austin discusses the classification 
of rights he is not unlikely to be classifying the legal precepts by which the 
rights are to be made effective. See his notes on classification, in Avstin, 
JURISPRUDENCE, 4 ed., 761 et seg., particularly 765. 
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3 
Theories of the Purpose of Classification 


Classifications of law purport on the one hand to be scientific, 
or on the other hand to be practical. In the last céntury scien- 
tific classifications usually purported to be universal. Indeed 
it was conceived that without this quality of universality they 
could not be scientific. From this standpoint, a scientific clas- 
sification of a particular system of law was a classification of 
the precepts of that particular system in terms of a universal 
system of universal law. Thus we get, as one idea of the pur- 
pose of classification, the theory that it is to express a universal 
idea, of which the body of legal precepts for the time being are 
expressions or declarations. ‘There are various forms of this 
universal theory of a scientific classification. 

One is the natural-law way of putting it. From this stand- 
point, the classification is a universal ideal plan of all law; a 
plan involved in the nature of law as derived by reason from 
human nature. Thus in the law lectures of James Wilson, 
while no complete classification is worked out, the idea is to 
arrange and expound the law on the basis of a universal scheme 
of natural rights, expressing the nature of man.** 

A second is the analytical way of putting it. From this stand- 
point a universal framework of developed systems of law is 
reached through analysis of necessary legal conceptions in- 
volved in the very idea of law or of law in a developed state. 
Beginning with an analysis of law, passing to an analysis of 
the conceptions necessarily presupposed by and involved in the 
idea of law, passing thence to a comparative analysis of the 
general conceptions common to developed systems of law, a 
generalized comparative anatomy of developed law is achieved 
which gives us a universal classification. Examples of this 
type may be seen in the English textbooks on analytical 
jurisprudence.*° 





84 2 Works, 1804 ed., c. 12. 

85 HoLLtanD, ELEMENTS OF JURISPRUDENCE, :c. 9; MARKBY, ELEMENTS OF 
Law, 5 ed., §§ 291-306. “ Inasmuch, then, as the classification of the subject 
matter of all possible laws has been seen to be one main function of the jurist, 
the true ground of classification must be sought here, as elsewhere, in the actual 
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A third is the historical way of putting it. From this stand- 
point a generalized comparative anatomy of developed law is 
worked out on the basis of universal conceptions discovered 
by historical study. Usually in the last century these concep- 
tions were regarded as expressing the progressive realization of 
an idea of right or of an idea of liberty. Examples of this type 
may be seen in juristic surveys and institutional books in Con- 
tinental Europe in the last century.* 

A fourth is the nineteenth-century philosophical way of 
putting it. From this standpoint the classification is deduced 
from a fundamental datum of free will, or, put concretely for 
the purposes of jurisprudence, a fundamental datum of liberty 
or personality. Universal classifications of this sort may be 
seen in treatises on philosophy of law or on natural law, which 
were common in Continental Europe in the last century.* 

When one comes to examine these universal classifications in 
detail, he soon discovers that they all run along general lines 
determined by the history of classification in the civil law and 
that the analytical or historical or philosophical basis is used 
to explain and to give theoretical justification for an outline 
that had grown up to meet practical exigencies of teaching and 
exposition. 

But must we have a universally valid classification? If the 
structure of supposedly universal classifications proves to be 
determined in part by practical needs of particular legal 
systems at particular times and in part by historical considera- 
tions which have determined the materials with which the 
classifiers have had to build, may we not have a scientific clas- 
sification of the common law, for example, without pretence to 
universality? May we not organize a given legal system scien- 
tifically, without attempting more, and with no other purpose 
than that of making the given materials of the given system as 





nature of the matter classified and hence more particularly in the special 
science the sole purpose of which is to investigate it.” Amos, SysTeEMATIC VIEW 
OF THE SCIENCE OF JURISPRUDENCE, 37. See also BERGBOHM, JURISPRUDENZ 
UND RECHTSPHILOSOPHIE, 90-102. 

86 y Savicny, SysTEM DES HEUTIGEN ROMISCHEN Recuts, §§ 58-59; 1 
Pucuta, Cursus DER INSTITUTIONEN, §§ 21-30. 

87 AHRENS, JURISTISCHE ENCYKLOPADIE, 557-564; 1 BotsTEL, CouRS DE 
PHILOSOPHIE DU DROIT, 185 et seq.; LassON, RECHTSPHILOSOPHIE, §§ 47-56. 
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effective as may be toward their end? The purpose of a scien- 
tific classification is practical. Classification is not an end. 
Legal precepts are classified in order to make the materials of 
the legal system effective for the ends of law. A classification 
is scientific, not because it has an appearance of universality, 
but to the extent that it organizes in a logically coherent scheme 
of exposition the best that we know and think about those 
materials. There is more than one way of putting such a propo- 
sition. I should put it thus: Classification is a shaping and 
developing of traditional systematic conceptions and traditional 
systematic categories in order to organize the body of legal 
precepts so that they may be: (1) Stated effectively with a 
minimum of repetition, overlapping, and potential conflict, (2) 
administered effectively, (3) taught effectively, and (4) de- 
veloped effectively for new situations. 

There is another theory current which postulates an absolutely 
perfect analytical classification such as will enable judges and 
lawyers to put their finger on the right rule because of the per- 
fect logical coherence of the system, the dependence of each 
precept upon the presuppositions of the classification, and exact 
definition of conceptions so that they cannot overlap nor can 
they have any no man’s land about or between them.** Such 
ideas have come down from the eighteenth century, when men 
had unbounded faith in reason and expected perfect codes to be 
brought forth by a sheer effort of reason. None of the codes of 
that era exhibit any such perfect classification nor any approxi- 
mation thereto. It must not be forgotten that there is more in 
a body of law than a series of legal precepts, analogous to the 
sections of a penal code, and that legal precepts themselves are 
not all of one kind. 





88 “Tt is conceived that the real cause of the present condition [of law in 
the United States] is to be found in a failure to appreciate the true nature and 
province of [analytical] jurisprudence, and to apply it to the practical business 
of making, studying, teaching and practicing law.” 25 Rep. AM. Bar ASssN. 
425, 437. 
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Ill 
THEORIES OF THE BASIS OF CLASSIFICATION 


At present the prevailing theories of the basis of a scientific 
classification are analytical or historical. The analytical theory 
may be stated in the words of Austin: 


“ Though every system of law has its specific and characteristic dif- 
ferences, there are principles, notions, and distinctions common to 
various systems and forming analogies or likenesses by which such 
systems are allied... . 

“T mean .. . by General Jurisprudence, the science concerned with 
the exposition of the principles, notions, and distinctions which are 
common to systems of law; understanding by systems of law, the 
ampler and maturer systems which, by reason of this amplitude and 
maturity, are preeminently pregnant with instruction. 

“Of the principles, notions, and distinctions which are the subjects 
of general jurisprudence, some may be esteemed necessary. For we 
cannot imagine coherently a system of law (or a system of law as 
evolved in a refined community) without conceiving them as con- 
stituent parts of it.” *° 


Classification, in the analytical theory, is an arrangement de- 
pending upon and deduced from these necessary principles, no- 
tions, and distinctions; principles, notions and distinctions that 
are inevitable constituents of any developed system of law, since 
no system can be imagined coherently without them. When we 
turn to the catalogue of these necessary distinctions, we find, 
among others, the following: 


“The distinction of obligations (or of duties corresponding to rights 
against persons specifically determined) into obligations which arise 
from contracts, obligations which arise from torts, and obligations 
which arise from incidents that are neither contracts nor injuries, but 
which are styled analogically obligations guasi ex contractu.” * 


Of these supposedly necessary categories of obligation, the 
third is nothing but a catch-all. If our law is stated in terms 
of these distinctions, we should have to put under the third 





89 JURISPRUDENCE, 4 ed., 1107-1108. 
40 Tbid., 1108. 
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head: (1) duties attached by law to a relation or liabilities at- 
tached to a relation; (2) duties imposed by law to prevent unjust 
enrichment of one at another’s expense; (3) duties involved in 
an office or calling. But in the third case Anglo-American 
procedure often allows recovery either ex delicto or ex contractu, 
e.g., in case of a carrier.** In the second case our law some- 
times goes on a property theory, as in cases of constructive 
trust.** In the first case the claims of parties to the relation are 
sometimes given effect through powers and privileges rather 
than by legal rights. For example, in domestic relations, the 
wife has a power to pledge the husband’s credit for necessaries; 
the parent is not liable when he administers reasonable correc- 
tion to the child. Thus Austin’s category of obligations quasi 
ex contractu, so far from being necessary, is very artificial. 
Instead of being a “ necessary category of all law,” it has its 
origin in a historical accident of Roman procedure.** The 
proposition that it is a necessary category rests upon an assump- 
tion that Roman law is embodied reason and that when a cate- 
gory or a distinction is found in the Roman books it may be 
accepted without examination. This assumption quickly proves 
fallacious when Roman distinctions are put to the test of critical 
analysis. In Holland’s universal anatomical framework of de- 
veloped law, reached by comparative analysis of English law 
and the modern Roman law, there is the same assumption that 
Roman or modern Roman categories may be assumed to be 
universal and that the phenomena of our Jaw may be pigeon- 
holed therein without doing them any violence. 





41 Bank of Orange v. Brown, 3 Wend. (N. Y.) 158, 162 (1829). 

42 See 1 Pomeroy, EQuiry JURISPRUDENCE, 4 ed., § 106. 

43 “Obligations arise either from contract or from wrongdoing cr from the 
varying circumstances of cases because of some proper rule of law.” Gaius, in 
Dic. XLIV, 7, 1, pr. That is, one brought an action upon contract or he 
brought a penal action for a delict or he brought an action in factwm upon the 
special circumstances of the case. In Justinian’s books there are four categories 
— contract, quasi contract, delict, and quasi delict. But in Miihlenbruch, the 
institutional book on Roman law on which Austin chiefly relied, the threefold 
division is given with the explanation that the third includes quasi contract and 
quasi delict. Docrrina PANDECTARUM, § 325. Andéther book which Austin used 
was Thibaut (see the list of Austin’s books, JURISPRUDENCE, 4 ed., ix-xiii. 
Miihlenbruch and Thibaut are on x). Thibaut puts the matter in the same 
way. SYSTEM DES PANDEKTENRECHTS, § 556. 
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A historical theory thinks rather of a universal systematic 
plan according to which a developed legal system unfolds itself. 
This plan is to be discovered not through analysis but through 
history, which is to show us legal conceptions, legal principles, 
and legal precepts in their simplest forms and exhibit the course 
of development of which the system for the time being is the 
culmination. In practice, the results of the historical theory in 
action have been substantially the same as those of the analytical 
theory in action. Analysis applied to the simpler legal materials 
of the earlier stages in the development of modern law has 
seemed to give universal categories and distinctions which on 
examination prove to be those of the modern Roman law in 
which the historical jurist had been trained. Thus Savigny, 
the founder of the historical school, classifies the law as 
follows: ** 








I. Sources of the Law 
II. Jural Relations 
III. Application of Legal Precepts to Jural Relations 
IV. Law of Property 
V. Law of Obligations 
VI. Family Law 

VII. Law of Inheritance 





















Here the first three are the conventional “ general part ” of 
the modern civilian. As to the rest, it is enough to call atten- 
tion to the artificial separation of the law of inheritance from 
the law of property, which proceeds upon peculiarities of Roman 
law and is quite inapplicable to our own system. Classical Rome 
was so much nearer to a kin-organized society, in which suc- 
cession or inheritance is a matter of first importance, that this 
subject is of disproportionate bulk in Roman law. As the feudal 
property law gave color to English law and furnished the staple 
analogies in its formative period, and as contract gives color to 
‘and furnishes the analogies for modern law, so the law of 
inheritance gave color to Roman law and furnished its stock 
analogies. Much of the law was developed out of the doctrines 









44 See the “ Preliminary View of the Entire Work” prefixed to 1 Savicny, 
SYSTEM DES HEUTIGEN ROMISCHEN Recuts. In Holloway’s translation it is put 
in somewhat different words. 
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as to legacies. Questions of contract, as we should regard them, 
were constantly argued on the basis of texts as to legacies, and 
analogies from the law as to legacies were used everywhere in the 
legal system. Three books of Justinian’s Digest are taken up 
with this one subject of legacies. Hence the law of inheritance 
has an importance in the civil law which it does not have with 
us. So far from being universal, this over-emphasis of the law 
of inheritance has its roots in the relative nearness of Roman 
law to a kin-organized society in which inheritance is the legal 
institution of paramount importance.*° 

It should be noted that each of the foregoing theories rests 
at bottom on the assumption that there is some one absolute, 
ultimate classification which, when discovered, will have uni- 
versal validity, and that this ultimate classification is to be dis- 
covered by analysis or by comparative analysis or by history. 
In other words, each in effect presupposes natural law. But 
it is an analytically ascertained or historically ascertained 
natural law, not the philosophical natural law of the eighteenth 
century. 

Instead of these theories I would submit the following theses: 

1. Classification is an arrangement of the phenomena classi- 
fied. Legal precepts are not deductions from, nor inevitable 
consequences of, the classification. 

2. A particular body of law is a system of practical adjust- 
ments and compromises proved by experience, not a body of 
universal, inevitable logical deductions. 

Many examples might be adduced from comparative law to 
show how differently the same situation may be treated in 
different legal systems. Thus, in the case of expenditure by 
one person of labor and skill upon another’s property, whereby 
the form is changed, there was a dispute among the classical 
Roman jurists, and the view adopted by Justinian differs from 
each of the classical solutions.“® In modern law the French 
Civil Code adopts still another solution.*7 In the common-law 

*° See Maine, Earty History or Instirutions, lect. 3. 

46 “And after many doubts of the Sabinians and the Proculians, the middle 
opinion has seemed best.” Inst. II, 1, 25. 

47 “The right of accession as applicable to two movables belonging to different 


owners depends entirely on principles of natural equity. The following rules 
are intended to serve the judge as illustrations of such principles and to assist 
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_ decisions, at least three distinct rules have been urged and two 
of them have the support of authorities today.** But neither 
of these is the Roman rule nor the French rule. Again, many 
examples may be seen in which different systems of law deal 
with the same situation upon wholly different legal premises and 
with wholly distinct doctrinal apparatus. Thus, in cases where 
our law uses the analogy of trust and resorts to a constructive 
trust, the civilian is likely to use the analogy of a pledge and 
employ the doctrine of “ tacit hypothecation.” *® There is no 
reason to think that any one of these solutions or any one of 
these doctrinal devices is necessarily and inevitably right more 
than another. All of them seem to function reasonably well 
in their time and place. 

3. The two nineteenth-century theories are a phase of the 
philosophical quest for an absolute unchallengeable foundation 
for legal precepts. It is futile to seek such a foundation in 
analysis. 

Austin finds the basis of a science of law in necessary con- 
ceptions and categories and distinctions without which law in a 
developed system cannot be conceived. These conceptions and 
categories and distinctions are reached by analysis of the idea 
of law and by comparative analysis of developed systems of 
law. He gives as examples of “these necessary principles, 
notions and distinctions ” : 


“1, The notions of duty, right, liberty, injury, punishment, re- 
dress. ... 

“2. The distinction between written or promulged, and unwritten or 
unpromulged law. . . . 

“ 3. The distinction of rights into rights availing against the world 
at large . . . and rights availing exclusively against persons specifically 
determined. .. . 





him in deciding any unforeseen cases according to the special circumstances 
affecting them.” Frencn Civit Cong, art. 565. See also arts. 570-572, 576-577. 
Compare GerMAN Civiz Cope, §§ 950-951. 

#8 2 Br. Comm. 404; Betts v. Lee, 5 Johns. (N. Y.) 348 (1810); Burris v. 
Johnson, 1 J. J. Marsh. (Ky.) 196 (1829); Davis v. Easley, 13 Ill. 192 (1851); 
Wetherbee v. Green, 22 Mich. 311 (1871). 

49 E.g., claims of pupils, not of age, for restitution by a lien on things 
acquired by the guardian or by a third person with their money. See Cop. VII, 
8, 6; 1 DERNBURG, PANDEKTEN, 8 ed., § 232. 








950 HARVARD LAW REVIEW 





“4, The distinction of rights availing against the world at large into 
property or dominion, and the variously restricted rights which are 
carved out of property or dominion. 

“5. The distinction of obligations . . . into obligations which arise 
from contracts, obligations which arise from injuries, and obligations 
. . « ‘quasi ex contractu.’ 

“6. The distinction of injuries or delicts into civil injuries (or 
private delicts) and crimes (or public delicts) .. .” © 















He adds that “every system of law (or every system of law 
evolved in a refined community) implies the notions and dis- 
tinctions ” referred to.™ 

But Professor Hohfeld would put the first and the third quite 
differently.** As to the second, one need not study the subject 
long in order to come to Professor Clark’s conclusion that the 
terms should be relegated “to a glossary of obsolete and mis- 
leading phrases, were it not for the danger of disregarding any 
classification dating from Roman law, which is sure to have some 
modern copy or survival.” ** As to the fourth, perhaps it is 
enough to say that the nineteenth-century civilian classification 
of property rights into rights in one’s own property, and rights 
in the property of another, is losing ground in Continental Europe 
today.** The fifth has been spoken of heretofore. As to the 
sixth, Professor Beale would interpose between the two categories 
of tort and crime a third category of “ public tort.” °° And yet 
we are told that these are necessary conceptions, notions and dis- 
tinctions.*° Must we not admit that although analyses are use- 
ful instruments, their justification is in their utility; must we 
not admit that the analyses depend on the law, not the law 
upon the analyses? 
4. Classifications which purport to be universal are in fact 
























50 AUSTIN, JURISPRUDENCE, 4 ed., 1108-1109. 
51 Tbid., 1109. 
52 FUNDAMENTAL LEGAL CONCEPTIONS, 72 et seq. 
; 58 PRACTICAL JURISPRUDENCE, 267. 
1 54 7 WIELAND, LES DROITS REELS DANS LE CODE CIVIL SUISSE, 3-4, 471-474; 
LANDSBERG, LEHRBUCH DES BURGERLICHEN GESETZBUCHES, 579-553; 2 ENDEMANN, 
LEHRBUCH DES BURGERLICHEN Recuts, 8 ed., § 94. ° 

55 See Beate, Cas. Crrm. Law, 3 ed., 81 et seq. 

56 On Austin’s “ necessary ” notions and distinctions, see SoMLO, JURISTISCHE 
GRUNDLEHRE, 33-37. 
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statements in universal terms of schemes of arrangement worked 
out to organize and systematize the modern Roman law. 

The truth of this proposition will be the more apparent after 
we have looked into the history of classification of law. 


IV 


History OF CLASSIFICATION 


I 
The Beginnings of Scientific Treatment of Law 


Scientific treatment of law begins in the attempt to distinguish 
cases superficially analogous and thus to establish categories, 
principles, and distinctions.°’ The first Roman jurisconsults pro- 
ceeded in this way, taking differences, putting principles behind 
the differences, and endeavoring to state the principles in the 
form of legal proverbs or maxims. The glossators in the 
twelfth and thirteenth centuries, in a like stage of legal devel- 
opment, treated the Roman texts in the same way.” Also the 
taking of differences or “putting” or taking of “ diversities ” 
was the chief mode of legal reasoning in our law down to 
Coke’s Institutes.°° The other modes are: deduction of a prin- 
ciple to stand behind the diversity, and generalization of the 
principle into a maxim.’ Thus a certain classification grows 
up in each subject from the differences taken and the consequent 
reference of different precepts to different principles.” 


2 


The Roman Institutes System 


In the first Roman institutional treatise which has come down 
to us, the Institutes of Gaius, there is a threefold classification: 





57 3 JHERING, GEIST DES ROMISCHEN Recuts, § 49. 

58 See some account of this process in my paper, “ The Maxims of Equity,” 
34 Harv. L. Rev. 809, 811-816. 

59 Tbid., 816-824. 

60 A good example may be seen in Note, Keilway, 41, pl. 7 (1497). 

61 See my paper, supra, 34 Harv. L. Rev. 809, 827 et seq. 

62 On the importance for the science of law of these attempts at classification, 
see 2 JHERING, GEIST DES ROMISCHEN Recuts, § 38. 








HARVARD LAW REVIEW 





952 


the law “has to do with persons, or with things, or with ac- 
tions.” ** The evidence seems reasonably clear that this classi- 
fication did not originate with Gaius but was a traditional 
arrangement of the law for the purposes of teaching and study. 
Probably it goes back to the later period of the Roman republic.” 
But this threefold arrangement is by no means a classification 
of law in the modern sense. It is not that each legal precept 
is to be given a definite place in the law of persons or the law 
of things, or the law of actions. The idea is rather that every 
legal precept may be looked at in three ways. It may be looked 
at with respect to the subject, or with respect to the object, or 
with reference to the machinery of enforcing it.°° This arrange- 
ment is found only in institutional books. The practical treatises 
and the Digest followed a different order based upon procedure. 
For we must remember that the strict law was a period of 
remedies, and that even in the maturity of the Roman law the 
conception of a‘legal right was by no means well developed. 
The ideas of the strict law gave color to the law and form to 
legal writing in succeeding stages of legal development. Long 
after men came to seek certainty in the administration of justice 
by making the result tally with substantive law rather than by 
minute and rigid adherence to details of procedure, they con- 
tinued to be governed by the ideas of a stage in which the whole 
law was thought of in terms of procedure. 






























3 
The Glossators 
Medieval thought assumed the existence of a universal Chris- 


tian society which on the temporal side was a continuation of 
the ancient Roman Empire. Assuming the continuity of the 




















63 Gatus, I, § 8. 

64 Kniep, Der RECHTSGELEHRTER Gatus, 95. See also GIRARD, TEXTES 
DE DROIT RoMAIN, 5 ed., 222; AFFOLTER, Das ROMISCHE INSTITUTIONENSYSTEM, 
I-12. 

85 See BucKLAND, Text Book or Roman Law, 56-60. Cf. 2 AUSTIN, JURIS- 
PRUDENCE, 4 ed., 709, 764-765; 2 CLARK, Roman Private Law: Jurisprudence, 
450 et seq. 

66 A convenient account of the order of the Digest may be found in Rosy, 
INTRODUCTION TO THE StuDY OF JusTiNIAN’s Dicest, c. 3. 
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empire, the Corpus Juris was authoritative legislation, binding 
upon the very empire over which Justinian had ruled. All that 
was permissible was analysis of the text and interpretation. 
Accordingly the glossators *’ sought (1) to dissect the contents 
of each text or /ex in the Digest of Justinian and to state the 
contents in a terse summary; (2) to solve apparent contradic- 
tions and to put distinctions, finding a general principle, stated 
in the form of a maxim, by which to explain them; (3) to dis- 
cuss concrete legal problems in the light thereof. Taking up 
the Corpus Juris in this way, section by section in the order 
of the text, they put system into each text. 

As an example, see the summary of Azo prefixed to Code, IV, 
II: 


“1, Legacies to be extended to contracts. 
“2. Contracts and legacies, in what respect equivalent. 
“3. The difference between legacy and stipulation.” 


4 


The Commentators 


When the glosses had been compiled and the resulting stand- 
ard gloss had in effect obtained authority, the next step was 
to apply to it the scholastic dialectic, which by this time had 
reached a high degree of artificial development. This was the 
task of the commentators or post-glossators.®* At its height the 
method of the commentators involves four main steps: (1) Prae- 
missio. This characterizes the matter dealt with in the text 
(e.g., in a title of the Digest) and defines the terms to be 
used. It is very like the “ scope note ” in an American digest or 
encyclopaedia article. (2) Textus partitio. This is a division or 
classification of the subject, very like the analytical table in any 





67 On the glossators see 1 BrissauD, HisTOIRE GENERALE DU DROIT FRANGAIS, 
210; 2 PerTite, STORIA DEL DIRITTO ITALIANO, 2 ed., § 61; SALVIOLI, STORIA DEL 
DIRITTO ITALIANO, 8 ed., 108-113. 

68 On the. method of the commentators see Calisse, in CoNTINENTAL LEGAL 
History Serres, General Survey, 142-147; 1 Brissaup, HisTome GENERALE DU 
DROIT FRANGAIS, 213 et seg.; 6 SaviGNy, GESCHICHTE DES ROMISCHEN RECHTS 
1M MITTELALTER, 1-25, 267 et seq.; 1 STINTZING, GESCHICHTE DER DEUTSCHEN 
RECHTSWISSENSCHAFT, 83, 103-133. 
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of our digests, or in an encyclopaedia article. (3) Summarii 
relatio. This is a summary of the matter in the text — e.g., of 
the matter in a title of the Digest — according to the classifica- 
tion adopted. (4) Casus fictio. This is a putting of hypothetical 
cases upon the questions involved. The commentators put sys- 
tem into the subject of each title of the Corpus Juris and thus 
into each subject or department of the modern Roman law.” 

An example of this at its best may be seen in Voet’s com- 
mentary on Digest XLVII, 10 (De injuriis et famosis libellis). 

In his summary prefixed to the commentary, he has twenty- 
four sections, roughly as follows: 





(1) What is iniuria; (2) whether magistrates, judges, teachers, and 
others in a position of authority may commit imiuria and when; (3) 
cases of iniuria done by order or procurement of another, and who is 
liable; (4) who may suffer iniuria; (5) whether there may be a 
verbal or a real injury to the dead; (6) who suffers iniuria in case 
of wrong to a slave; (7) in what ways iniuria may be done — real 
injuries; (8) verbal injuries; (9g) mere repetition of the statements 
of others and truth of the statements as defenses; (10) imiuria by 
writing; (11) consensual imiuria; (12) preventive measures against 
apprehended iniuria; (13) the penalties provided by the XII Tables; 
(14) the civil action under the /ex Cornelia; (15) the extraordinary 
criminal prosecution for iniuria; (16) public criminal prosecution in 
certain cases; (17) the action for recantation; (18) the actions avail- 
able in modern law; (19) dissimulation (condonation) of injuries; 
(20) requisites of an action; (21) limitation of the action for iniuria; 
(22) termination of the action by death of either party; (23) other 
modes of terminating the action; (24) the barring of criminal pro- 
ceedings by the civil action and vice versa. 


This is as logical an analysis and arrangement as one could 
find in a present-day treatise. When it is compared with the 
haphazard order of the title in the Digest one sees how much 
has been accomplished for order and system in the subject 
treated. 





89 As to the details of their method, see 1 STINTZING, GESCHICHTE DER DEUTS- 
CHEN RECHTSWISSENSCHAFT, 106-109. 
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5 
The Humanists 


Several factors made for a new method at and after the end 
of the fifteenth century. The revival of learning led to reliance 
upon reason rather than upon authority, so that the disorder 
of the Corpus Juris was no longer to be adhered to. The method 
of the commentators was opposed to the rising spirit of the time. 
Also the scholastic method of the commentators had to give way 
before the philosophical activity that followed the downfall of 
scholasticism. But chiefly the exigencies of law teaching de- 
manded a simpler and more rational apparatus. The method of 
the commentators, while well adapted to organize any particular 
topic of the law, involved so diffuse and elaborate an exposition 
that only a small portion of the law could be treated within the 
reasonable limits of academic lectures. Accordingly the human- 
ists ° began to work out a system of law as a whole. They 
engaged in a systematic exposition of the law derived from the 
texts instead of in an exposition of the texts in their Roman 
order. As the commentators had put system into each title 
and into the subject of each title, they began to put system into 
the law as a whole. Classification in the civil law, as we now 
understand it, begins at this point. 


6 
The School of Natural Law 


In the seventeenth and eighteenth centuries reason has wholly 
replaced authority and a philosophical jurisprudence has arisen 
and has prevailed. If Roman law obtains as a body of legal 
precepts, it is because it is embodied reason. If reason and the 
legal precepts of the time and place are out of accord, “ there 
is no law but a corruption of law.” Under the influence of such 
ideas there was a liberal, rational, creative period, very like 
the classical period of Roman law in the ancient world; a period 
in which everything was tested by reason and so far as possible 





70 On the humanists see SALVIOLI, STORIA DEL pIRITTO ITALIANO, 8 ed., $$ 124- 
131 (with full bibliography). : 
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the legal was made to coincide with the rational and the moral. 
This rationalist method in jurisprudence was specially adapted 
to system of the law. Hence the work begun by the humanists 
was carried forward and perfected. The system was conceived 
to be a reflection of a universal ideal plan, representing the 
nature, that is, the ideal, of law, and reached by reason from 
that rationally constructed ideal. 

An example may be seen in Pufendorf, De Jure Naturae et 
Gentium (1672). While there is no formal classification of law, 
an ideal plan of universal law is developed in the following order: 
















1. Self-defense and necessity. 
2. Protection of personality. 
3. Duties of good faith. 











This is what in a modern treatise would be called the “ gen- 
eral part.” Then follow the subjects which in a modern treatise 
would make up the “ special part ”: 







4. Property (including succession). 
5. Obligations. 
6. Family law. 











It is noteworthy that succession is put in its logical place in 
the law of property. With this exception the arrangement is 
substantially that of a nineteenth-century treatise on the 
Pandects. 











7 
The Nineteenth Century 






During the last three-quarters of the nineteenth century, the 
historical school of jurists comes to be the dominant force in the 
science of law. But the historical jurists were academic teachers 
and their immediate work was in the literature of law, not in 
legislation, adjudication and administration. In English- 
speaking countries the field was divided with the analytical 
school, which was also chiefly a group of academic teachers. 
These schools and the metaphysical school, which carried for- 
ward the philosophical jurisprudence of the two preceding 
centuries, assumed a universal ideal plan and sought to discover 
it by history or by analysis or by deduction from a metaphysi- 
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cally determined fundamental. An example of classification 
from the historical standpoint may be seen in Puchta’s Jnstitu- 
tionen."* It is as follows: 





































I. Rights in general: 
Subjects of rights 
Kinds of rights 
Objects of rights 
Protection of rights 


II. Personality 
III. Possession 


IV. Property: 
The nature of property 
Acquisition of property 
Limitation of ownership by iura in re 
Pledge and its analogues 
Servitudes - 
V. Obligations: 
The conception of obligation 
Subjects of obligation 
Effects of obligation 
Origin of obligation 
Obligation from legal transaction 
Obligation from wrongful acts 
Termination of obligation 


VI. Family law 
VII. Law of Inheritance 





An example of an analytical classification may be seen in 
Holland’s Elements of Jurisprudence: ™ 


A. Public Law 
B. Private Law 
I, Substantive law — defining rights which are: 
(a) Normal 
(1) Antecedent — 
i. In rem 

Personal safety and freedom 

Society and control of one’s family and de- 
pendents 











71 1841; 9 ed. 1881. 72 1880; 12 ed. 1916. 
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Reputation 
Advantages open to the community generally 
Proprietary 
Possession 
Ownership 
Content of ownership 
Objects of ownership 
Acquisition of ownership 
Divesting of ownership 
Modes of ownership 
Iura in re aliena 
ii. In personam 
From operation of law — 
Domestic 
Fiduciary 
Meritorious 
Official 
From contract 
(2) Remedial — Self-help 
— Wrongful acts, classified with re- 
spect to the nature of the right 
invaded 
(b) Abnormal —i.e., natural persons that depart from 
the normal legal type, and artificial persons. 
II. Adjective Law 


























It will be seen that this classification of the law is based on 
an analytical consideration of legal rights. 
| An example of a universal philosophical classification may be 
seen in Ahrens, Cours de Droit Naturel: * 








I. The law relating to the essential qualities of a man. [Here the 
author takes up that part of the law having to do with interests of 
personality. | 


II. The law having to do with rights in respect of material goods. 
1. Property 
Origin and acquisition of property 
Possession 
Ownership — different forms 
modes of acquisition 

















78 1837; 8 ed. 1892. The book went through twenty-five editions in seven 


languages. 





' CLASSIFICATION OF LAW 959 


principles regulating the use of property 
particular real rights (iura in re aliena) 
“ Intellectual property ” 
2. Obligations (worked out in similar detail) 
{Here contractual obligations are taken up, as the delictual 
obligations are dealt with under personality and property.] 


Looking back over the history of classification of law, it will 
be seen that prior to the end of the sixteenth century or the 
seventeenth century, the order of the Roman texts was authori- 
tative. The unlimited faith in reason which came in at the 
Renaissance made itself felt in legal science in the philosophical 
jurisprudence of the law-of-nature school. Since that time 
jurists have postulated a universal ideal plan, which they have 
sought to discover and develop in one way or another. 


V 


CLASSIFICATION IN THE CiviL LAw 


I 
Minimum of Classification in the Corpus Juris 


As has been said, there is no classification in the modern 
sense in Justinian’s compilation. The Corpus Juris itself is 
arranged with respect to the forms of law. Of its three parts, 
as constituted by Justinian, the first is a revised and modernized 
institutional treatise for students; the second is a compilation 
of juristic writings —i.e., of what we should call textbook law; 
the third is a compilation of imperial legislation. All three 
traverse the same ground. The only arrangement is with re- 
spect to the forms of the law— whether in the form of stu- 
dents’ texts, of texts for the practitioner, or of legislation. 

Nor is there any better arrangement of the several parts. 
The Digest is arranged in fifty books on the basis of number 
symbolism. The order is on the whole that of the Edict, a 
historically developed procedural order. ‘The division into 
titles is often arbitrary and the arrangement of the texts in 
each title is curiously arbitrary. Each title is arranged with 
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respect to the origin of the material therein, not with respect to 
any arrangement of the subject matter. The usual order is: 






(1) Extracts from Ulpian’s Commentary on Sabinus and related 
works — that is, commentaries on the strict law and writings based 
thereon. 

(2) Extracts from Ulpian on the Edict and other books dealing 
with the purely praetorian part of the Edict — that is, the praetorian 
or equitable law. 

(3) Extracts from Papinian, and books dealing with the same 
matters as those dealt with by Papinian — that is, the part of legal 
literature which is characteristically juristic. 

(4) An appendix of books not coming within any of the- foregoing 
heads. 


Thus the same ground may be traversed more than once in 
the same title. 

















2 





Scholastic Arrangements 


Glossators and commentators arranged the content of each 
title in the Corpus Juris, and thus ultimately the legal precepts 
having to do with each subject dealt with in the Corpus Juris, 
by analysis of the content of each title and logical development 
of the principles deduced. They did not arrange the law as a 
whole. In that respect they adhered to the authoritative Roman 
order. 





ot 











3 
Development of Humanist System by the Law-of-Nature School 





t On the other hand the humanists, building upon the systema- 
i. tization of the several subjects or departments of the law by 
the commentators, introduced what they called a “ natural ” — 
i.e., a rational or ideal — order into the law as a whole. The 
effect is to be seen in the nationalist jurists of the seventeenth 
| century, who in this respect are a link between the humanists 
| and the classical law-of-nature school of the next century. 
Domat’s great work brings this out in its very title — Civil Laws 
in their Natural Order."* He means that the legal precepts are 
arranged systematically in accordance with an ideal plan of 


74 1689. There is an English translation by Strahan (1722), American ed. 
by Cushing, 1853. 
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classification, not in the arbitrary order of the Corpus Juris. 
His arrangement begins with a general part, discussing rules of 
law in general, persons, and things. ‘Then comes the main 
heading “ Engagements ” — substantially what are usually called 
“ obligations.” Under this head are taken up, (1) contract in 
general; the different named contracts, sale, exchange, letting 
and hiring, loan for use, loan for consumption, deposit, partner- 
ship, dowries and marriage portions, gift, the creation of 
usufruct, compromises, mandate, public trades; and the defects 
that may invalidate contracts. (2) “ Engagements which are 
formed without a covenant ” —i.e., obligations arising other- 
wise than as a result of legal transactions. Here he considers 
guardians, directors of companies, negotiorum gestio, ownership 
in common, the duties of adjoining owners, receipt of advantages 
not due (quasi contract), damage caused by fault, obligation by 
reason of accident, and fraud upon creditors. (3) “ Conse- 
quences which add to engagements or which strengthen and cor- 
roborate them.” Here he takes up pledge and its analogues, 
separation of the goods of deceased from those of the heir or 
representative, co-creditors and co-debtors, suretyship, damages, 
modes of establishing engagements, possession and prescription. 
(4) “Consequences which annul or diminish engagements.” 
Here he treats of payment, set-off, novation, delegation (i.e., 
substitution of parties by agreement) assignment and rescission. 
Next comes the second main head “ Succession” (i.e., inheri- 
tance ab intestato or under testament or gift causa mortis) which 
takes up about half of the whole work. 

It will be noticed that there is an attempt here to put the 
whole law in terms of duty, and hence to state every part, ex- 
cept the law of inheritance, in terms of contract or on the 
analogy of contract. 

At first attempts at arrangement of the whole law are in- 
fluenced by the idea of contract and proceed upon the basis of 
a Classification of duties. But with the rise and general recog- 
nition of the conception of natural rights, the tendency was to 
resort to the analogy of property and to proceed upon the 
basis of a classification of rights. This culminates in the ar- 


rangement of the French Civil Code (1804), which is in sub- 
Stance as follows: 
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I. Persons [including family law] 


II. Property 
Modes of acquiring ownership — 
Succession 
Gifts inter vivos and wills 
Contracts 
Quasi contract 
Delicts and quasi delicts 
Marriage 
Sale, exchange, bailment 
Partnership 
Agency 
Pledge and mortgage 


Here the main divisions are (1) the subjects of legal rights 
(persons), and (2) the objects of legal rights (property). All 
legal precepts are taken up from the one standpoint or from 
the other, and each finds its place in the code accordingly. But 
it is obviously artificial to think of contract, quasi contract, 
tort, and tort liability without fault, as “ modes of acquiring 


property.” 


4 


Development of Classification by the 
Nineteenth-Century, Civilians 


Influence of the historical school led to a giving over of the 
attempt to arrange the whole body of legal precepts solely on 
the basis of duties or solely on the basis of rights. The law had 
grown up around certain conceptions and by the application of 
certain analogies, and thus in its historical development had 
fallen into certain well-marked departments which no historical 
student could ignore. Attempts to state the whole law in terms 
of, or on the analogy of, contract, or in terms of, or on the 
analogy of, property, did violence to history and did violence 
to the legal materials to be classified, since many types of legal 
precept were forced arbitrarily into categories not designed for 
them. Pandectists and commentators on the codes in the nine- 
teenth century generally divide their expositions of the private 
law into two parts. The first is called the “ general part.” It 
usually takes up the general features of the law of persons, 
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generalities as to “things,” or the objects of legal rights, the 
general doctrines as to legal transactions (juristic acts, acts-in- 
the-law), and the general propositions as to the exercise and 
legal protection of rights. The second and principal part is 
called the “ special part.” It takes up successively and in detail 
the law of property, the law of obligations, family law, and the 
law of inheritance. 

Two classifications, typical of nineteenth-century method, 
deserve to be given in detail. 


Windscheid’s Classification ** — 


I. General part: 





1. Sources and forms of law 
Statutes and their interpretation 
Customary law and its interpretation 
The application of law 
Conflict of laws 

2. Legal rights in general: 

(a) The subject of rights — persons 
Natural persons and their attributes 
Juristic persons 

(b) Origin, termination and alteration of rights 
Legal transactions 
Wrongful acts 
Effect of time upon rights 

(c) Exercise and protection of rights 


II. Special part: 





1. The law of property a 
(1) Conception and distinctions ‘ 
(2) Possession ' 
(3) Ownership 

(a) Conception and content 

(b) Legal limitations of ownership 

(c) Ownership in common 
(d) Acquisition of ownership 










75 WINDSCHEID, LEHRBUCH DES PANDEKTENRECHTS (1862), 8 ed. 1900. This 
book is perhaps the high-water mark of the analytical-historical method of the 


last century and is a classic in systematic exposition of the modernized Roman 
law. 
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i. Transfer of ownership by the will of the 
owner 
ii. Acquisition of ownership by action of a 
court 
iii. Acquisition of ownership by operation of a 
legal rule 
iv. Adverse possession 
v. Acquisition of newly-arising things 
vi. Acquisition of ownerless things 
vii. Acquisition by union of materials 
(e) Loss of ownership 
(f) Legal protection of ownership 
(4) Servitudes 
(5) Emphyteusis and superficies 
(6) Pledge and its analogues 
2. The law of obligations: 
(1) Rights to performance in general — conception, content, 
subjects, objects, origin, alteration, termination 
(2) The particular rights to a performance 
(a) Rights arising from contract 
i. Pure agreement 
ii. Gift 
iii. Contracts for return of something 
Eoan for consumption 
Loan for use 
Deposit and its analogues 
Pledge (as a contract) 
Receipt of property by carriers, innkeepers 
and the like 
iv. Contracts of exchange 
Sale 
Barter 
Letting and hiring 
Bilateral contracts for use of property or 
for services 
v. Partnership 
vi. Mandate 
(b) Rights of performance on grounds analogous to 
contract 
i. Unjust enrichment 
ii. Guardianship 
iii. Office or calling 
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iv. Common ownership or confusion of bound- 
aries 
(c) Liability for wrong and related cases 
(d) Liability for the duties of another (suretyship, 
etc.) 
3. Family law 
4. The law of inheritance “* 


Planiol’s Classification **7 — 


I. General principles 
1. General theory of rules of law — how they arise, ter- 
ritorial application, interpretation, abrogation, etc. 
2. General theory of legal transactions 
3. General theory of proof 


II. Persons 


III. The Family 
1. Marriage ‘ 
2. Divorce and separation 
3. Filiation 

4. Legitimation 

5. Adoption 





IV. Incapacity 

1. Paternal power 
2. Guardianship 
3. Emancipation 
4. Insanity 


TL 


V. Property 
1. Possession 
2. Ownership 
3. Modes of Acquisition 
4. Real rights 
5. Collective Ownership 


VI. Obligations 
A. Generalities 












76 The outline is abridged, and I have not gone into details in the law of 
wrongs, nor in family law and law of inheritance, where the civil law is so 
different from ours that the details are not immediately useful. 

77 PLANIOL, TRAITE ELEMENTAIRE DU DROIT CIVIL (1900), 9 ed. 1923-. This 
is a book of exceptional value from the analytical standpoint and may be 


said to represent analytical dogmatic exposition of the French Civil Code at 
its best. 
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. Effects of obligations 
. Qualifications 
. Transmissibility 
. Modes of extinction 
. Plurality of objects 
. Plurality of persons 
. Non-contractual obligations 
Payment of what is not due 
Delict 
Liability without fault 
Unjust enrichment 
B. Contracts 
1. General theory 
. Sale 
. Exchange 
. Letting 
. Partnership 
. Loan for use and for consumption 
. Aleatory contracts 
. Deposit 
9. Mandate 
10. Compromise 
11. Suretyship and guaranty 
C. Contracts for real security (liens and hypothecations) 


VII. Matrimonial property regimes 


VIII. Succession 7° 


5 
Recent Codes 
It will be enough to set forth the general outlines of three 


recent codes in which the systematic work of nineteenth- 
century jurists has been a preponderant influence. 


The German Civil Code (1900) 


General principles 
Persons 
natural 
juristic 





78 The outline is abridged and details are omitted under the last two heads. 
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Things 
Legal transactions 
Computation of time 
Prescription 
Exercise of rights 

Law of obligations 

Law of things 

Family law 

Law of inheritance 


The Swiss Civil Code (1912) 


Law of persons 
Natural persons 
Juristic persons 

Family law 

Law of inheritance 4 

Law of things /. 

Law of obligations 


The Civil Code of Brazil (1917) 


General part 

Persons 

Property 

Juridical facts 
Special part 

Family law 

Law of things 
Law of obligations 
Law of successions 


6 
The Background of Civil-Law Classification 









In studying classification in the civil law for the purposes of 
classification of the common law, it is important to keep in 
mind that the methods of civilians have been chiefly determined 
by the circumstance that the modern Roman law is, and from 
its very beginning has been, a law made in the universities. 
The oracles of the civil law are not judges and practicing law- 
yers. They are teachers. The great repositories of the law 
are treatises and commentaries upon texts, not reports of judicial 
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decisions. Moreover the traditional technique of the civilian is 
one of developing the grounds of decision from written texts. 
Since the law school at Berytus, which was the chief seat of 
legal learning in the fifth century, the academic teaching of law 
has been the most important factor in the development of Roman 
law. Legislation had given statutory authority to the texts of 
the classical jurists. Thus these texts were studied as authorita- 
tive pronouncements. The notes of teachers, bringing them 
down to date as statements of the actual law, as well as inter- 
preting them and putting their details into a harmonious logically 
constructed system, are believed to have prepared the way for 
Justinian’s Digest.” When study of the Roman law revived in 
the universities of twelfth-century Italy, the Digest was thought 
of as a statute and academic teachers sought by means of analy- 
sis and formal logic to reconcile conflicting texts, to develop 
the implied content of each text, and to carry out the content to 
all its logical conclusions. On the Continent Roman law spread 
from the universities to the courts. Academic teaching of Roman 
law became the practical teaching of law. But as teachers were 
expounding the sixth-century Corpus Juris as the law of twelfth 
or even fifteenth-century Europe, a great part of their work 
was application of the texts to hypothetical cases, leading to 
distinctions, analogical extensions, and generalizations. Two 
characteristics of civil-law teaching result. First, it is primarily 
a teaching of the art of using authoritative texts as the basis 
of administering justice. Second, it is an academic teaching 
upon the basis of purely hypothetical cases and the opinions of 
doctors as to the proper application of the texts to these cases." 
It has no immediate relation to actual cases. It ignores judicial 
experience. It discusses opinions on the texts and academic 
solutions of hypothetical cases, conceiving of the texts as laying 
down universal propositions and raising universal questions. 
They are thought of as capable of interpretation for all times, 
all places, and all men. When these modes of thought were af- 
fected by the law-of-nature theory of the seventeenth and 





79 See Collinet, “ The General Problems Raised by the Codification of 
Justinian,” 4 REVUE D’HISTOIRE DU DROIT, 1. 

80 There are some suggestive remarks on this feature of civilian expositions 
of law in Gray, NaTuRE AND SouRCES OF THE Law, §§ 587-590. 
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have been characteristic of civilians. They led to that search 
for a universal systematic arrangement, that quest for an 
analytical scheme, whereby the whole law may be exhibited as 
a complete body of harmonious, logically interdependent pre- 
cepts, flowing from a small number of established fundamental 
propositions, which marks the legal treatises of the Continent. 
Brought to the notice of common-law lawyers in the period of 
the legislative reform movement (1776-1873), when the form 
of our law was at its worst, these treatises have exercised a pro- 
found influence upon our systematic ideas. 

We should remember also that when, in the seventeenth cen- 
tury, the theory of the legislative authority of Roman law in 
western Europe broke down, the authority of the received Roman 
law was upheld by assuming that it was embodied reason. Pro- 
ceeding upon this assumption, academic teachers of Roman law 
conceived that the classifications which they worked out for 
teaching purposes had a universal, natural validity. They held 
good not merely for Roman law but for law everywhere. There 
was local law here and there. But the universities taught the 
universal Roman law. Hence it was not necessary to consider 
what went on in the courts. It was not necessary to take ac- 
count of experience in the administration of justice. In the 
Corpus Juris there were universal legal propositions. These 
were developed universally by commentators. The teacher 
evolved universal problems from his own head, applied the uni- 
versal propositions and obtained universal results. Classification 
was a universal ordering of these universal results. 

When the background of civil-law classifications of the past 
is perceived, we are at once put upon inquiry as to the applica- 
bility of civilian systematic ideas to our law. 

. Roscoe Pound. 


Harvarp Law ScHOOL. 


[To be continued | 


eighteenth centuries, they led to the ideas of classification which 
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ADVISORY OPINIONS OF NATIONAL AND 
INTERNATIONAL COURTS 










I. NATIONAL Courts 


HE legal profession sometimes seems to have fewer oppor- 
tunities for experimentation than professions engaged in 
other fields of human activity. In science, in politics, in business, 
it is more patent that experimentation furnishes the key to 
progress; the normal course seems quite clearly the process of 
trial and error. But in law, and more particularly in the judi- 
cial administration of law, we have limitations which are not so 
apparent, if indeed they are present, in other fields. The neces- 
sity of tying up the present with the past in a very patent manner 
constantly circumscribes judicial action. Yet even when they 
are constitutionally free, lawyers and judges are seldom equipped 
to launch forth with experiments, untied by deep roots in legal 
history. 

A distinction may be drawn between the ordinary processes 
of legal reasoning and the common devices by which judicial 
action is effected. With regard to the former, most of our jurid- 
ical concepts have a distinctly experimental nature which a 
glance at legal history at once reveals. The concept of tenure of 
land, for instance, was obviously an experiment based on social 
and political conditions. It may have been well adapted to the 
social purposes of English law in the fourteenth century, but our 
society has so outgrown its usefulness that we have discarded 
it informally if not formally.’ Similarly, the concept of natural 
law was an experiment which played a useful rdle in the forma- 
tive period of American constitutional law. Though we have 
tried to make it a postulate of universal validity,’ though we 































1 See Manley O. Hudson, “ Land Tenure and Conveyances in Missouri,” 8 
Law Series, Mo. Butt., 3; William R. Vance, “The Quest For Tenure 
in the United States,” 33 Yate L. J. 248. 

2 “The jurists who believe in natural law seem to me to be in that naive 
state of mind that accepts what has been familiar and accepted by them and 
their neighbors as something that must be accepted by all men everywhere.” 
Oliver Wendell Holmes, “ Natural Law,” 32 Harv. L. Rev. 40, 41. 
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still retain many of its vestigial ideas,* few lawyers would think 
of using the concept today as Marshall used it a century ago.‘ 
Both of these legal concepts — tenure and natural law — were 
bold experiments, and they must be said to have succeeded in 
that for a period they served as useful tools in the administration 
of justice. It is not discreditable to the people who used them 
that we have now consigned them to the museum of juristic 
relics. 

But with reference to judicial methods, the profession seems 
less willing to regard itself as engaged in experimentation. 
Rarely are we willing to try any experiment in the field of judi- 
cial action. The same desire for certainty and definiteness 
which begets our disposition to reduce substantive law to nar- 
rowly defined rules, begets also our disposition to reduce pro- 
cedural law to narrowly restricted forms. Hence the courts 
have often hedged themselves in with self-imposed limitations ° 
which confine their range of action. A readiness to accept these 
limitations as “inherent” in judicial action easily leads to ig- 
noring the relation between the work of courts and that of other 
agencies which serve the social order. 

One of the consequences of this attitude toward the judicial 
function has been a serious neglect of many opportunities for 
service. We have become accustomed to thinking of courts only 
as machinery for handling conflicts between opposing individuals 
or groups after they have already come into clash. Certainly 
that is their chief function, as it is the chief function of the 
medical profession to deal with malignant disease. But the 
medical profession has long since abandoned the notion that its 
work is accomplished if it relieves suffering, and much of its 
energy is now devoted to preventive medicine. The legal pro- 
fession has not similarly widened its sphere. It is true that most 
lawyers devote much of their time to precautions against 





8 For instance, the following statement by the Supreme Court of Wisconsin: 
“However much we may be inclined to relieve the situation, we find this court, 
under well-established principles and rules, powerless. The broad principles of 
equity jurisprudence are not designed for any particular case of any particular 
situation, but, like the laws of nature, affect all in similar circumstances alike.” 
Doerfier, J., in Brosnihan v. Brosnihan, 193 N. W. 74, 76 (Wis., 1923). 
4 In The Antelope, 10 Wheat. (U. S.) 66 (1825), for example. 
5 See Maurice Finkelstein, “ Judicial Self-Limitation,” 37 Harv. L. Rev. 338. 
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future controversy. But we have made slow progress toward 
developing what might be called preventive adjudication, and 
the notion widely prevails that the judicial branch of the legal 
profession -must necessarily confine itself to ripened conflicts. 









AMERICAN ATTITUDE TOWARD DECLARATORY JUDGMENTS 






This has led to our reluctance to extend hospitality to declara- 
tory judgments. More than a generation ago the declaratory 
judgment became firmly established in English judicature,® to 
such an extent that it has “completely revolutionized English 
remedial law.” So that Mr. Sunderland tells us that “ the 
American lawyer who peruses the current English reports is 
bewildered by their novelty. He is like a modern Rip Van 
Winkle, who, having gone to sleep in an age when courts were 
only the nemesis of wrongdoers, awakens to find that they have 
become the guardians and advisers of those who respect the 
law.” * 

But in spite of the English experience, the American branch of 
the profession has been slow to make the innovation. At certain 
periods of Anglo-American legal history, the courts might have 
worked out the device of a declaratory judgment without any 
legislation. Today that would be too bold a method, and the 
change is left to depend on legislation. Declaratory judgment 
acts were enacted in Connecticut * and New Jersey ° in 1915; in 
Michigan,”® Wisconsin,’ and Florida’ in 1919; in New York * 



























6 “No action or proceeding shall be open to objection, on the ground that 
a merely declaratory judgment or order is sought thereby, and the Court may 
make declarations of right whether any consequential relief is or could be claimed, 
or not.” Order XXV, par. 5, Rules of the Supreme Court, 1883. For a list of 
cases in which English courts have granted declaratory relief, see 48 Am. Bar 
Assn. REP. 337. 

7 Edson R. Sunderland, “A Modern Evolution in Remedial Rights, — 
the Declaratory Judgment,” 16 Micu. L. Rev. 69, 77. See also Harold R. 
Medina, “ Some Phases of the New York Civil Practice Act and Rules,” 21 Cot. 
L. REv. 113, 115. 

8 See 1919 Conn. GEN. Srat., par. 5113. 

® See 1915 N. J. Acts, c. 116. 

10 See 1919 Micu. Pus. Acts, No. 150. 

11 See 1919 Wis. Sess. Laws, c. 242. See an article on “ Declaratory Relief ” 
by Justice Vinje of the Wisconsin Supreme Court, in 4 Marouette L. Rev. 106. 
12 See 1919 Fra. Gen. Acts, 148. 18 See 1920 N. Y. Laws, c. 925, § 473. 
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in 1920; in California,“* Hawaii,’ and Kansas ** in 1921; and in 
Virginia ** and Kentucky * in 1922. The uniform act, drafted 
by the National Conference of Commissioners on Uniform State 
Laws in 1922,’° has now been enacted in Colorado,” North Da- 
kota," Pennsylvania,” Tennessee, and Wyoming.”* 

Yet, in spite of this history, we find the Supreme Court of 
Michigan holding a declaratory judgments act unconstitutional 
in 1920,”° and the legislature of Wisconsin repealing a declara- 
tory judgments act in 1923,”° without having given the experi- 
ment a fair trial. It is true that the constitutionality of the 
statute has been upheld in California,’ Kansas,** and New 
York.”® But so committed are American lawyers to the notion 
that the competence of courts is necessarily limited to litigated 
cases and controversies that the practice is still somewhat in 
doubt, even where the constitutionality is no longer in question. 


















DECLARING STATUTES UNCONSTITUTIONAL 








An interesting by-product of this attitude in the field of public 
law has been the recent tendency to deny that our courts ever 
declare statutes unconstitutional, and to assert that they stop 
short of this in merely passing on the application of statutes to 

























14 See 1921 Cav. STAT., c. 463. ' 
15 See 1921 Hawam Sess. Laws, Act 162. | 
16 See 1921 Kan. Sess. Laws, c. 168. 
17 See 1922 Va. Acts, ¢c. 517. 
18 See 1922 Ky. Acts, c. 83. : 
19 See 1922 HanpBooK oF NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 4 
FORM STATE Laws, 382; Edwin M. Borchard, “ The Uniform Act on Declar- ; 
atory Judgments,” 34 Harv. L. Rev. 697. See also 24 Cor. L. Rev. 416. 
20 See 1923 Coro. Sess. Laws, c. 98. 
21 See 1923 N. Dax. Laws, c. 237. 
22 See 1923 Pa. Laws, 840. 
23 See 1923 TENN. Pus. Acts, c. 29. 
24 See 1923 Wyo. Sess. Laws, c. 50. 
25 Anway v. Grand Rapids Ry. Co., 211 Mich. 592, 179 N. W. 350 (1920). 
26 See 1923 Wis. Sess. Laws, c. 440. 7 
27 Blakeslee v. Wilson, 213 Pac. 495 (Cal., 1923). 
28 State v. Grove, 109 Kan. 619, 201 Pac. 82 (1921); State v. Wooster, 111 
Kan. 830, 208 Pac. 656 (1922). 
29 Board of Education v. Van Zandt, 119 Misc. 124, 195 N. Y. Supp. 297 
(1922). See also Braman v. Babcock, 98 Conn. 549, 120 Atl. 150 (1923). 
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particular questions affecting litigants.°° Thus, Mr. Justice 
Sutherland has recently declared,*’ speaking for the Supreme 
Court: “ We have no power per se to review and annul acts of 
Congress on the ground that they are unconstitutional. That 
question may be considered only when the justification for some 
direct injury suffered or threatened, presenting a justiciable issue, 
is made to rest upon such an act.” So he concluded that the 
power “ amounts to little more than the negative power to dis- 
regard an unconstitutional enactment, which otherwise would 
stand in the way of the enforcement of a legal right.” Mr. John 
W. Davis, in a presidential address to the American Bar Asso- 
ciation, declared that “august as are the functions” of the 
Supreme Court, “surely they do not go one step beyond the 
administration of justice to individual litigants.” ** But Lord 
Birkenhead found Mr. Davis’ refinement “a little subtle,” and 
expressed the view that ‘“ when an issue challenged by an indi- 
vidual raises the question whether a law is constitutional or not 
the decision of the Supreme Court decides this question for all 
time, and if the decision is against the legislature the attempted 
law is stripped of its attempted authority.” ** 

It is not to be denied that American courts do declare statutes 
unconstitutional with respect to their application to actual cases 
that have arisen, in such a way that the statute is thereafter dis- 
regarded, not only with respect to such cases, but also with 
respect to other cases to which the questioned provisions apply. 
The question constantly arises, therefore, whether that process 
need involve the handling of actual litigation, whether American 
courts could not pass upon the constitutionality of legislation 
even before a clash has arisen among interests affected by the 





30 This does not apply to such procedure as that of New Jersey, permitting 
the Supreme Court to say, even in the absence of litigation inter partes, whether a 
statute has been duly enacted. In re Public Utility Board, 83 N. J. L. 303, 307 
84 Atl. 706, 708 (1912). 

31 In Massachusetts v. Mellon, 262 U.S. 447, 488 (1923). See also California 
v. San Pablo etc. R. R. Co., 149 U. S. 308, 314 (1893). 

82 g Am. Bar Assn. J. 553, 557. Compare the “conclusion ” of the Supreme 
Court in Insurance Co. v. Morse, 20 Wall. (U. S.) 445, 458 (1874), announced 
by Mr. Justice Hunt as follows: “The statute of Wisconsin . . . is repugnant to 
the Constitution of the United States and the laws in pursuance thereof, and is 
illegal and void.” 

383 g Am. Bar Assn. J. 570. 
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statute; and if this step should be taken, whether competence 
could be conferred on American courts to pass upon the consti- 
tutionality of proposed legislation before its enactment, so as 
to prevent a process of legislative stultification. 


THE FEDERAL Courts AND ADVISORY OPINIONS 































The English practice, by which the Crown and the House of . 
Lords consulted the judges on solemn occasions as to important q 
questions of law, is well known.** But at an early date it was 
determined that the practice was not to be imported to America 
with respect to the Supreme Court of the United States. Presi- 
dent Washington seems to have entertained a notion that there 
should be a measure of codperation between the executive and 
judicial branches of the Federal Government.** In 1790, he 
intimated his willingness to receive suggestions from the 
justices with reference to the organization of our judicial 
system. But the justices declined to give such suggestions. 

Later, in 1793, at the time of the famous Genet episode, it was 
determined at a cabinet meeting to request the justices of the 
Supreme Court to answer a series of questions “ comprehending 
all the suggestions of difference which existed between the execu- 
tive and the Minister of France relative to the operation of the 
treaties between the two countries.” The actual request was 
that the justices state whether “the public may with propriety 
be availed of their advice on questions arising in the effort to 
maintain the peace with France.” On July 18, 1793, twenty-nine 








84 See Van Vechten Veeder, “ Advisory Opinions of the Judges of England,” 
13 Harv. L. Rev. 358; Att’y-Gen’l of Ontario v. Att’y-Gen’l of Canada, [1912] 
A. C. 571, 586. On advisory opinions, in general, the most complete study is 
ELLINGWoop, DEPARTMENTAL COOPERATION IN STATE GOVERNMENT (Macmillan, 
1918). See also THayer, Lecat Essays, 42-59; Hugo Dubuque, “ The Duty of 
Judges as Constitutional Advisers,” 24 Am. L. Rev. 369; F. W. Grinnell, “ Duty of 
the Court to Give Advisory Opinions,” 2 Mass. L. Q. 542. And see to Va. L. 
Rey. 150; 95 Cent. L. J. 126. 

35 A proposal had been made in the Federal Convention of 1787 that “ each 
branch of the legislature, as well as the supreme executive, shall have authority 
to require the opinions, of the supreme judicial court upon important questions of 
law, and upon solemn occasions.” See 1 Extiot, DEBATES ON THE FEDERAL CoNn- 
STITUTION, 280. 
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questions were submitted to the justices for opinions.** On July 
23, 1793, the President assented to a delay until the opinions of 
absent justices could be obtained. But on August 8, 1793, the 
justices communicated to the President their refusal to give 
their opinions on the questions submitted. The justices found 
“strong arguments against the propriety of our extra-judicially 
deciding the questions alluded to, especially as the power given 
by the Constitution to the President, of calling on the heads of 
departments for opinions, seems to have been purposely as well 
as expressly united to the executive departments.” *” 

Some basis for this attitude of the federal courts is to be 
found in the constitutional provision as to the “ judicial power ” 
of the United States, which extends to “ cases ” and to “ contro- 
versies ” as specifically defined.** But it is significant that the 
question arose in 1793 in connection with a raging political con- 
troversy, and the giving of advisory opinions would probably 
seldom be more difficult or more embarrassing than with refer- 
ence to the twenty-nine questions submitted. Mr. Warren calls 
it a “radical step” taken by the administration in asking for 
the opinions, though he admits that “the impression was prev- 
alent at that period that the President had the right to seek the 
opinion of the Judges on questions of law.” ** Professor Thayer 
conjectured that if the questions had been “brief and easily 
answered the Court might, not improbably, have slipped into the 


‘adoption of a precedent that would have engrafted the English 


2) 40 


usage upon our national system. 





86 Jefferson’s letter is published in 3 CORRESPONDENCE AND PUBLIC PAPERS OF 
Joun Jay, 486. The questions are given in 10 Sparks, Lire oF WASHINGTON, 
Appendix, 542. See also Muskrat v. United States, 219 U. S. 346, 354 (1911); 
t Warren, THE SupREME Court In UnirTep States History, 108 et seq. 

87 3 CORRESPONDENCE AND PuBLIc PAPERS OF JOHN JAY, 488-489. 

88 See U. S. Const., Art. III, §2. “The exercise of the judicial power is 
limited to ‘cases’ and ‘ controversies.’ Beyond this it does not extend, and unless 
it is asserted in a case or controversy within the meaning of the Constitution, the 
power to exercise it is nowhere conferred.” Mr. Justice Day, in Muskrat v. 
United States, 219 U. S. 346, 356 (1011). And see Mr. Charles E. Hughes’ 
comment in 45 Am. Bar Assn. REP. 266. 

89 ; WarREN, THE SupREME Court IN Unitep States History, 109. 

40 Tuaver, Lecat Essays, 54. 

























ADVISORY OPINIONS 


THE STATE Courts AND ADviIsoRY OPINIONS 


At the time this attitude was being assumed by the justices of 
the Supreme court of the United States, the justices of the 
Massachusetts court had the duty to give advisory opinions ** 
under the Massachusetts constitution of 1780. The first opinion 
was given in 1781.*° And to date approximately one hundred 
and forty advisory opinions have been given. It is interesting to 
note Shat many of these opinions have related to the constitution- 
ality of proposed legislation, and the justices have frequently 
forestalled the necessity of declaring acts of the legislature un- 
constitutional by giving opinions in advance.** It is notable that 
the attempts in Massachusetts to repeal the constitutional provi- 
sion have failed,** and the practice now seems a permanent part 
of the Massachusetts system. It seems probably more than a co- 
incidence that the state which has the oldest constitution of all 
the states in the Union is also the state which has had this pro- 
cedure since that constitution was adopted in 1780. 

From Massachusetts, the provision for advisory opinions was 
copied into the constitutions of other states. It was adopted in 
the New Hampshire constitution of 1784, in the Maine consti- 
tution of 1820, in the Rhode Island constitution of 1842, and 
it still maintains in all of these states. The second Missouri 
constitution also adopted the provision in 1865, but it was dropped 
from the third constitution of 1875. The practice was also 
adopted in the Florida constitution of 1868, in the Colorado 
constitution of 1886, and the South Dakota constitution of 1889. 

In some states also, advisory opinions have been given or pro- 
vided for without constitutional authorization. In early days, 
advisory opinions were given by New York *° and Pennsylvania 





41 “ Fach branch of the legislature, as well as the governor and council, shall 
have authority to. require the opinions of the justices of the supreme judicial 
court, upon important questions of law, and upon solemn occasions.” Mass. 
Consr., c. 3, Art. 2. 

42 126 Mass. 547. 

43 A list of twenty-nine instances of opinions indicating that proposed legisla- 
tion was not authorized by the constitution, is to be found in 1 Mass. L. Q. 318. 

44 See F. W. Grinnell, supra, 2 Mass. L. Q. 542, 548; Hugo A. Dubuque, 
supra, 24 Am. L. REv. 369, 391 et seq. 

45 People v. Green, 1 Den. (N. Y.) 614 (1845). See 4 Harv. L. Rev. 37. 
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judges.** In Minnesota, a statute authorizing the judges of the 
Supreme Court to give advisory opinions was declared unconsti- 
tutional.*7 A Delaware statute of 1852 to the same effect has 
lain more or less dormant until recent years.** A Vermont statute 
of 1864 was repealed in 1915.*° The Alabama legislature has 
recently enacted a similar statute, and the judges have already 
upheld its validity.” 

The history of the advisory opinion in the United States has 
been due to the effect of so many lawyers’ unwillifigt:*ss to 
adopt an experimental attitude toward their tasks. Given the 
constitutional provision, some states have restricted its applica- 
tion in such a way that the experiment has not had a fair trial, 
and a basis for judging its usefulness has been lacking. This is 
clearly indicated by the ten years’ experience of Missouri, which 
affords a clear and compassable basis for judgment. 


EXPERIENCE WITH ADVISORY OPINIONS IN MIssoURI 


The provision inserted in the Missouri constitution of 1865 
is obviously copied from the Massachusetts constitution of 1780. 
It was a departure, however, in limiting the subject-matter of 
the consultation to “ questions of constitutional law,” and in 
providing that the opinions given should be published in con- 
nection with the reported decisions of the Supreme Court. The 
first request for an advisory opinion was made by the Governor 
on November 27, 1865, within six months after the adoption of 
the constitutional provision. Four “ interrogatories” were put. 
The first related to the power of the state under a constitutional 
ordinance to order the sale of two railroads which had neglected 
to pay a tax, bills for that purpose having been introduced in the 
legislature. The Governor stated: “If the bills introduced are 
passed, they will be submitted to me for approval; and it may 





46 3 Binney (Pa.) 595 (1808). 

47 In the Matter of the Application of the Senate, 10 Minn. 78 (1865). In 
1866, the Connecticut judges refused to give an opinion requested by the legisla- 
ture. 33 Conn. 586. 

48 See 1852 Dev. Rev. Srat., c. 27. See Im re School Code of 1919, 30 Del. 
406, 108 Atl. 39 (1919). 
49 See 1915 Vr. Laws, No. 84. 
50 See 1923 Axa. Gen. Acts, 25. 
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also become necessary to express my views on the questions in- 
volved by special message to the General Assembly.”’ The 
second, third, and fourth interrogatories asked for an interpre- 
tation of the language of the same constitutional provision. All 
of these questions were answered by two of the three judges of 
the court promptly and without difficulty.” 

The second advisory opinion was requested by resolution of 
the state senate of December 9, 1865, putting three questions 
relating to the power of the general assembly with reference to 
incorporated companies. The three judges joined in prompt 
action, stating that they had “ met with difficulties at the outset, 
arising out of the general and indefinite nature of the questions 
proposed,” and that these difficulties had made it necessary to 
consider “ the limits of the power conferred on the judges of the 
Supreme Court.” It was said to be the function of the judges 
themselves to determine what are “ questions of constitutional 
law” and what are “ solemn occasions ” within the meaning of 
the constitutional provision. The question must be “ in its own 
nature, a judicial question, the final determination of which, by 
the organic frame of our government, properly belongs to the 
judiciary.” It was said that the manner of giving such opinons 
was “somewhat novel and extra-judicial.” The judges denied 
that, the constitution had made them the “ legal advisors of the 
Government, or of either House of the General Assembly ”; or 
that they were to “ take the place and perform the functions of 
the attorney-general.” So it was determined that an advisory 
opinion would be given “only when some distinct question of 
constitutional powers is raised and presented as a judicial ques- 
tion, having immediate, direct and important bearing upon the 
action of the Governor, or either House of the General Assembly, 
upon some public and solemn occasion, depending for its solution 
upon a judicial construction or interpretation of some provision, 
clause or word of the constitution.” The particular occasion was 
found to lack this nature, and hence the judges refused to give an 
opinion.*” 

The third opinion was requested by the Governor on January 
22, 1866, as to the power of the legislature to pass an act already 





51 37 Mo. 129 (1865). 
52 34 Mo, 135 (1865). 
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on the statute books. The reply was given by one of the 
judges, who stated that the other judges concurred, to the effect 
that the legislature had such power. 

The fourth opinion was requested by the Governor on February 
8, 1869, whether the legislature had power to repeal a statute. 
The three judges briefly replied that the legislature had such 
power.** It does not appear whether the repeal was being con- 
templated. 

The fifth request for an advisory opinion was made by the 
Governor on January 22, 1862, concerning the power of fund 
commissioners, acting under certain statutes, to make payments 
of state bonds, some of which already had been paid. Three 
questions were submitted, none of which seems to have involved 
a constitutional question. Two of the three judges gave separate, 
concurring replies, arguing that the occasion was sufficiently 
“solemn ” to require an answer. 

The sixth advisory opinion was requested by a senate reso- 
lution in 1873, concerning the constitutionality of legislation then 
on the statute books, relating to the release of claims against the 
North Missouri Railroad Co. and the sale of the Pacific Railroad 
to the Atlantic and Pacific Railroad. The five judges joined in 
a reply,”® refusing to give an opinion on the ground that “ it is 
not contemplated by the constitution, that the judges are to 
give their opinion on any questions which may afterwards come 
before them for adjudication. The expression of opinions on 
such matters might be looked upon as pre-judging the case, and 
would greatly embarrass the Court in its subsequent adjudica- 
tions.” It was also pointed out that the questions in this instance 
involved “ the consideration of private rights of individuals and 
corporations,” whereas “the judges can only be called on for 
opinions touching matters of public concern alone.” 

The seventh advisory opinion was requested by the house of 
representatives on January 31, 1873, as to the constitutionality 
of a township organization law then on the statute books, con- 
cerning which grave doubts were said to have arisen throughout 
the state. The opinion was requested “with a view to further 
and effective legislation.” Four judges gave an opinion that the 


53 37 Mo. 139 (1866). 55 49 Mo. 216 (1872) 57 55 Mo. 295 (1874). 
54 43 Mo. 351 (1869). 5 51 Mo. 586 (1873) 
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law was constitutional, though they entered a caveat that “ this 
Court has no authority under the constitution to give opinions 
on abstract questions of law.” For in this case, the judges were 
giving their opinion “ as law officers pro hac vice.” It was also 
pointed out that the opinions were the opinions of the judges and 
not of the court. The fifth judge dissented in a separate opinion, 
given on the day after that of his colleagues. 

The eighth opinion was requested by a senate resolution in 
1874, on the constitutional power of the state legislature to 
change the boundaries of the judicial circuits of the state. All 
of the judges concurred in an opinion ®* given by Judge Napton 
“on behalf of the Supreme Court,” that the legislature had such 
power. 

The ninth opinion was requested by a resolution of the house 
of representatives of February 27, 1874, relating to the power 
of the legislature to pass proposed legislation. The five judges, 
declining to answer the question, took occasion to review their 
constitutional position with reference to advisory opinions.” 
They stated that the provision of the constitution was “ some- 
what anomalous in its character,” and that it was “ couched in 
terms vague, indistinct and hardly susceptible of definite interpre- 
tation.” ‘“ What is a solemn occasion, or what may be regarded 
as an important question of constitutional law are matters not 
easily defined.” Hence it was found to be improper for a court 
of last resort to express in advance “ opinions upon points which 
may subsequently come before them in contested cases.” Such 
opinions would be “ ex parte, without argument and without a 
due consideration of the facts, which might be material to a 
proper conclusion.” It was found, however, that the questions 
propounded did not relate to constitutional law. 

The tenth advisory opinion was requested by the Governor in 
1874, concerning the constitutionality of an act already on the 
statute books, attaching Benton County to the twenty-fifth 
judicial circuit. The Governor desired to know whether the act 
was constitutional, and whether the person elected as judge of 
the circuit was entitled to a commission. Judge Wagner “ deliv- 
ered the opinion of the court in response,” declining to answer 
the questions.°° With reference to the first question, it was said 


59 55 Mo. 497 (1874). 60 58 Mo. 369 (1874). 





58 55 Mo. 215 (1874). 
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to be “ the province of the supreme judges to only give an opinion 
or adjudicate ” upon laws already on the statute books, “ when 
the question of their validity is raised in some proceeding” be- 
fore the court. In this case it was found that private rights were 
involved, and that “ these rights should be determined only when 
the parties interested are regularly before a tribunal where they 
can be heard.” : 

Thus in four instances out of ten, the judges of the Missouri 
Supreme Court refused to give any opinion.“ They circum- 
scribed their own powers by looking upon themselves as legal 
advisors to the political departments of the state government, so 
that their advice was limited to situations in which private rights 
could in no way be involved. No effort was made, however, to 
deal with public questions in such a way as to safeguard private 
rights. The judges seem to have complained that they were not 
assisted by counsel, and yet no effort was made to procure such 
assistance, and in no case did counsel appear. As one reads the 
opinions today, it seems clear that the experiment did not have 
a fair trial at the hands of the judges of the Supreme Court of 
Missouri. In view of the stultification, it is not surprising that 
the provision for advisory opinions was abandoned in the 
Missouri constitution of 1875. References were made in the 
debates of the constitutional convention of 1875 to the over- 
crowded docket of the Supreme Court, and that may have been 
a reason for relieving the judges of a duty which they had found 
irksome, but which in some instances had served to make the 
machinery of the state government more efficient. 





























RECEPTION OF ADVISORY OPINIONS INTO AMERICAN 
JURISPRUDENCE 










It is to be noted that in most American jurisdictions the opin- 
ions given are the opinions of the judges and not of the court 
upon which they sit. This is not true in Colorado, however.” 
This is the justification for the oft-repeated statement that the 
advisory opinions of the judges are not binding on the courts 















61 For instances of refusal in other states, see 10 Harv. L. Rev. 50. 
62 See ELLINGWOOD, op. cit., 221. 





ADVISORY OPINIONS 983 


in later litigation.“ But binding quality is a matter of degree, 
and while it may be true that an advisory opinion is not entitled 
to the weight of ordinary judicial precedents, and while a matter 
handled in an advisory opinion may not thereby become res 
adjudicata, still the views given on solemn consideration by 
learned judges, acting in their official capacity, would seem to 
call for serious consideration. Stare decisis is inapplicable, but 
short of that there is room for giving advisory opinions great 
weight. 

In this connection it is important to ascertain whether ad- 
visory opinions are given after full opportunity for counsel to be 
heard and for all questions to be fully argued. It seems to have 
been assumed by the Missouri judges that counsel could not be 
heard. The Massachusetts justices have complained on more 
than one occasion that they were compelled to act without suf- 
ficient assistance from counsel, and in one instance they have 
referred to advisory opinions as “ necessarily given without the 
aid of arguments of counsel.” “* It is difficult to see why this 
should be true. The court could easily call in amici curiae, and 
the Massachusetts court did once hear argument,’ and occa- 
sionally now receives briefs.°° In Colorado, arguments are cus- 
tomary, and the recent statute in Alabama authorizes the jus- 
tices to request briefs from the attorney-general and to receive 
briefs from “ other attorneys as amicus curiae.”* A recent 
instance in Delaware is instructive. When the Governor re- 
quested an opinion, the Chancellor and judges at once replied: 


“In view of the great and general interest felt'in the question you 
have submitted, we think our opinion should not be based upon a 
hasty and imperfect consideration of the matter, but should be reached 
after a careful examination of the statute and the law applicable to 





63 Professor Thayer’s statement, that “it is of grave importance that the 
notion of their binding quality should be dispelled,” seems extreme; while the 
Massachusetts court’s attitude that the justices will be “ bound most sedulously 
to guard against any influence flowing from their previous consideration” if 
a question later arises for decision, seems wholly awry. Lecat Essays, 59. Cf. 
Loring v. Young, 239 Mass. 349, 361, 132 N. E. 65, 68 (1921). 

84 See 190 Mass. 611, 77 N. E. 820 (1906). See also 10 Harv. L. REv. 50. 

65 See Adams v. Bucklin, 7 Pick. (Mass.) 121, 125 (1828). 

86 See F. W. Grinnell, supra, 2 Mass. L. Q. 542, 548. 

87 See 1923 Ara. Gen. Acts, 25. 
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984 
the question raised. To that end we have concluded that at least a 
week’s time is essential, and that an opportunity should be given to 
any attorneys who may desire to argue before us either side of the 


question. 
“We will meet again in the County Court Room, at Dover, on 


Wednesday, September roth, 1919, at eleven o’clock, a. m., and will 
be pleased to hear and consider any arguments that may then be sub- 


mitted either orally or in writing. 

“The Chancellor and Law Judges would much prefer to determine 
‘the question in a regular judicial proceeding, but they realize that such 
a proceeding would involve more delay than would be justified, in 
view of the necessity for a reasonably early decision.” ®* 


Thereafter, the attorney-general of the state and eight other 
lawyers argued the question. 

If this attitude were assumed by judges generally, it would 
be difficult to justify a statement commonly made that the giving 
of advisory opinions is not a “ judicial function.” © 

The advisory opinion is not unknown in the jurisprudence of 
other countries. In Canada, it has a long and instructive his- 
tory,” and the practice has been greatly reénforced by a compar- 
atively recent decision of the Judicial Committee of the Privy 
Council ™ holding a statute providing for advisory opinions con- 
stitutional. The constitutions of Colombia” and Panama” 
confer such jurisdiction on the courts of those countries, also, 
and when Hawaii was an independent state the practice was 
established there.” 


II. INTERNATIONAL CouRTS 


In international jurisprudence, the advisory opinion has been 
almost if not quite unknown. We have had too little inter- 
national judicial organization for the device to have been used. 





88 Jn re School Code of 1919, 30 Del. 406, 409, 108 Atl. 39, 40 (1919). 
69 See 18 Am. Jour. or Int. Law, 28. 
70 See ELLINGWoOOD, op. cit., 79-03. 
71 Att’y-Gen’l for Ontario v. Att’y-Gen’l for Dominion of Canada, [1912] 
A. C. 571. 

72 Const. oF 1886, Art. go. 

78 Const. oF 1904, Art. 105. 
74 Const. or 1854, Art. 88. 
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The treaty of February 29, 1892, providing for the Behring Sea 
arbitration between the United States and Great Britain, directed 
the arbitrators to render a decision on each of five enumerated 
points of law; and provided, in Article VII, that 


“if the determination of the foregoing questions as to the exclusive 
jurisdiction of the United States shall leave the subject in such posi- 
tion that the concurrence of Great Britain is necessary to the estab- 
lishment of regulations for the proper protection and preservation 
of the fur-seal in, or habitually resorting to, the Behring Sea, the 
arbitrators shall then determine what concurrent regulations outside 
the jurisdictional limits of the respective Governments are necessary, 
and over what waters such regulations should extend.” 


The nine regulations drawn up by the arbitrators * resemble 
legislation more nearly than an advisory opinion. 

When jurisdiction to give advisory opinions was conferred on 
the Permanent Court of Internationa! Justice, it was quite prop- 
erly called a “novelty,” ” although it represented no departure 





75 See 1 U. S. Treaties AND Conventions (MALLoy), 746, 749. 

76 Ibid., 754. Recent conventions drawn up at League of Nations Conferences 
provide for a new type of advisory opinions. Thus Article 22 of the Convention 
on Customs Formalities, of November 3, 1923, reads: 

“Should a dispute arise between two or more Contracting States as to 
the interpretation or application of the provisions of the present Convention, 
and should such dispute not be settled either directly between the parties or by 
the employment of any other means of reaching agreement, the parties to the 
dispute may, before resorting to any arbitral or judicial procedure, submit the dis- 
pute, with a view to an amicable settlement, to such technical body as the Council 
of the League of Nations may appoint for this purpose. This body will give an 
advisory opinion after hearing the parties and effecting a meeting between them 
if necessary. 

“The advisory opinion given by the said body will not be binding upon the 
parties to the dispute unless it is accepted by all of them, and they are free 
either after resort to such procedure or in lieu thereof to have recourse to any 
arbitral or judicial procedure which they may select, including reference to the 
Permanent Court of International Justice as regards any matters which are within 
the competence of that Court under its Statute.” 1923 Leacue or Nations Orr. 
Jour. 1573. 

See also the Conventions of the Second Conference on Transit and Com- 
munications, Geneva, 1923. 1924 Leacue or Nations Orr. Jour. 259, 277, 285, 
293 


77 By Mr. A. Hammarskjéld, the able registrar of the Court, in an article on 
“The Early Work of the Permanent Court of International Justice,” 36 Harv. 
L. Rev. 704, 715. 
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from national precedents. But even after the step had been 
taken, a disposition was evident to confine it very narrowly, to 
circumscribe its chance for success as an experiment, and it is 
therefore important that its extent and nature be clearly under- 
stood. 








THE COVENANT OF THE LEAGUE AND ADVISORY OPINIONS 









The competence of the Permanent Court of International 
Justice with respect to advisory opinions derives from Article 14 
of the Covenant of the League of Nations, which provides as 
follows: 







“The Court shall be competent to hear and determine any dispute 
of an international character which the parties thereto submit to it. 
The Court may also give an advisory opinion upon any dispute or 
question referred to it by the Council or by the Assembly.” 











The origin of this statement about advisory opinions is to be 
traced to a proposal of the French delegates on the League of 
Nations Commission at the Peace Conference. It was the French 
idea that some body would have to be given power to interpret 
the Covenant itself, and as first proposed, this advisory juris- 
diction of the Court would have been thus limited. In the re- 
drafting, however, the provision assumed its final general form. 
The divergence between the French and English texts has been 
relied upon as indicating that the Court is not obliged to give 
opinions that may be requested,”* but the American experience 
indicates that the Court might decline even if the language of 
the two texts were clearly imperative. 












THE STATUTE OF THE PERMANENT CourT OF INTERNATIONAL 
Justice AND ApvisoryY OPINIONS 






When the Statute of the Court was being drafted by the Ad- 
visory Committee of Jurists at The Hague, in 1920, a distinction 










78 By Judge John Bassett Moore, in his memorandum on “ The Question of 
Advisory Opinions,” submitted to the Court on February 18, 1922. See PUuBLICA- 
TIONS OF THE Court, Series D, “ Acts and Documents Concerning the Organization 
of the Court,” No. 2, 383-308. 
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was made between advisory opinions on questions relating to 
existing disputes, and advisory opinions relating to points of law. 
Mr. Root is reported to have been “ opposed to the Court’s hav- 
ing the right to give an advisory opinion with reference to an 
existing dispute;” in his opinion this was “a violation of all 
juridical principles.” *® But he is also reported to have been con- 
vinced by an argument of Professor de Lapradelle that the 
Council of the League might send to the Court a dispute which 
had been submitted to the Council “ but which ought to have 
been settled by judicial means.” The Advisory Committee in- 
cluded in its draft the following text for a proposed Article 36: 


“The Court shall give an advisory opinion upon any question or 
dispute of an international nature referred to it by the Council or 
Assembly. 

“When the Court shall give an opinion on a question of an inter- 
national nature which does not refer to any dispute that may have 
arisen, it shall appoint a special Commission of from three to five 
members. 

“When it shall give an opinion upon a question which forms the 
subject of an existing dispute, it shall do so under the same conditions 
as if the case had been actually submitted to it for decision.” 


The Committee’s report, accompanying this draft, envisaged 


opinions “in the abstract” on “ theoretical questions;” but it 


also expressed the conclusion that whenever “ an existing dispute 
is in question, the Court must take its decision in the same 
manner as if an action had actually been brought before it, that 
is to say a judge of the nationality of each of the contesting 
parties must be allowed to take his place on the Bench, if the 
parties request it, and the parties must be allowed to present all 
arguments and proofs just as in a case brought directly before 
the Court by them.” *° 

When the proposed article came before the First Assembly 
of the League of Nations, in 1920, the Argentine delegation pro- 
posed that the competence to request an advisory opinion be 





79 PROCEEDINGS OF THE Apvisory COMMITTEE OF JURISTS, 584. It is un- 
fortunate that the report does not give Mr. Root’s exact words, which in view 
of our American experience must have been more guarded. Cf. EL~incwoop, op. 
cit., 180 et seq. 

80 PROCEEDINGS OF THE Apvisory COMMITTEE, 731. 
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given to the government of each member of the League.** The 
Director of the International Labor Office proposed that the 
competence to request an advisory opinion be given to the Gov- 
erning Body of the International Labor Office and to the Inter- 
national Labor Conference, and that when the question sub- 
mitted related to labor it should be handled by a special commis- 
sion of the labor section of the Court.*? The Italian delegation 
proposed the deletion of the last paragraph of Article 36,°° and 
Mr. Ricci-Busatti expressed the opinion that “in practice it 
would be impossible for the Court to draw a distinction between 
the cases contemplated in the second and third paragraphs of 
Article 36.” ** Mr. Fromageot of the French delegation went so 
far as to regret “ that the Covenant gave to the Court advisory 
capacities.” *° The result was a decision of the Third Committee 
of the Assembly, later accepted by the Assembly itself, to sup- 
press the proposed Article 36 altogether.** - As it was finally 
promulgated by the Protocol of Signature,*’ the Statute of the 
Court contains no reference to advisory opinions, therefore. 


RULES OF COURT OF THE PERMANENT Court OF INTER- 
NATIONAL JUSTICE 


So it became necessary for the judges to deal with the subject 
in connection with their framing the Rules of Court, at the first 
preliminary session of the Court. When the question first arose, 
Judge John Bassett Moore submitted an elaborate memoran- 
dum ** on “ the question of advisory opinions ” which he stated 





81 ; RecorRDS OF THE First AssEeMBLYy, Meetings of Committees, 519. Cf. 
President Harding’s proposal in his address at St. Louis, on June 21, 1923, quoted 
in 17 Am. Jour. or Int. Law, 522. For the writer’s comment, see 10 AM. Bar 
Assn. J. 16. 

82 y RECORDS OF THE First AssEMBLY, Meetings of Committees, 563. 

83 Ibid., 499. 

84 Jbid., 387. But Dr. Scott has referred to it as a “ very happy analysis of 
the situation.” See Scorr, Report AND COMMENTARY ON THE PROJECT OF A 
PERMANENT CourT OF INTERNATIONAL JUSTICE, 112. 

85 y RECORDS OF THE First AssEMBLY, Meetings of Committees, 387. 

86 Tbid., 401. 

87 Judge Moore has referred to the Statute as “not merely the act of the 
Assembly.” Pusiications oF THE Court, Series D, No. 2, 383. But it would 
seem that the Assembly made no effort to give operative effect to the Statute. 
It is through the Protocol of Signature that the Powers have breathed life into it. 
88 PUBLICATIONS OF THE Court, Series D, No. 2, 383. 
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had proved to be the most “ baffling’ question connected with 
the organization of the Court. This memorandum served as a 
basis of the later discussion, and therefore has an important 
place in the history of the topic. But discussion took its direc- 
tion in some degree from the questions raised and the proposals 
made. 

The Court’s committee on procedure * drew a questionnaire 
which asked whether secret advisory opinions might be given to 
the Council or Assembly of the League, whether the Court might 
refuse to give opinions requested, and whether opinions might 
be reserved until the question involved arose in a concrete case.*° 
Though the committee proposed tentative rules to cover these 
points,” it was decided that answers to some of them were 
not necessary.”” The proposals made to the Court with reference 
to advisory opinions had varied greatly.°* The proposal of 
Deputy-Judge Negulesco that advisory opinions should be given 
by a general meeting of the Court, including judges and deputy- 
judges,** seems to have given most difficulty, and doubtless 
affected some of the approaches made to the whole subject; 
eventually this proposal was defeated by a vote of seven to five.*° 

Judge Moore’s memorandum was concluded with a statement 
of ten propositions submitted for the consideration of the judges.*® 
These conclusions are interesting as indicating the approach of 
a great American lawyer to the question of advisory opinions, 
and they deserve careful study. Judge Moore started with a con- 
clusion that, in view of the divergence between the two official 
texts of Article 14 of the Covenant, the obligation to render 
advisory opinions unconditionally and on request has not been 
imposed on the Court. This seems to have been the final view of 
the judges, though it finds only indirect expression in the 





89 See the description of this committee by A. Hammarskjéld, supra, 36 Harv. 
L. Rev. 704, 708. 

90 PyBLICATIONS OF THE Court, Series D, No. 2, 292. 

91 Tbid., 307. 

%2 Tbid., 98. 

93 See the draft prepared by the Secretariat, Series D, No. 2, 268-270, and the 
draft prepared by M. Altamira, ibid., 280. 
%4 See ibid., 162-165, 476-480. 
%5 Tbid., 165. 
%6 Ibid., 397. 
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Rules.’ Judge Moore also concluded that the giving of advisory 
opinions of non-obligatory force is not an “appropriate function 
of a court of justice ” and indeed is at variance with the ‘“ funda- 
mental design of the Permanent Court of International Justice.” 
He feared therefore that the giving of opinions “‘ avowedly hav- 
ing no binding force” would tend to change the character of 
the Court.** It may be difficult to define just what is an “ appro- 
priate function of a court of justice.” It has been seen that 
Anglo-American legal history would hardly bear out the concep- 
tion that courts of justice can only act in controverted cases. 
Judge Moore seems to have been greatly influenced by the 
thought that advisory opinions of the International Court have 
no binding force. It is true that such opinions do not call for 
action as a judgment of the Court calls for action. But they do 
constitute a formulation of law and opinion which carries with 
it great moral authority. And to this extent it would seem that 
they have some binding force. The advisory opinions which 
have been given to date do not seem to have had the effect of 
obscuring or changing the character of the International Court. 
Judge Moore also concluded that the giving of advisory opin- 
ions would diminish the opportunities for the exercise by the 
Court of its judicial functions in controverted cases, and would 
thus prevent the Court from contributing through its jurispru- 
dence to the development of international law. But it is difficult 
to see why advisory opinions of the International Court cannot in 
themselves be contributions to international law, and the opinions 
rendered to date would seem to have made very substantial con- 
tributions. Judge Moore was solicitous that the Court should 
not seem to invite requests or applications for advisory opinions, 





97 Article 74 of the Rules of Court refers to “any advisory opinion which 
may be given.” 

98 Judge Moore later said that the giving of advisory opinions “ obviously is 
not a judicial function.” See John Bassett Moore, “The Organization of the 
Permanent Court of International Justice,” 22 Cor. L. Rev. 497, 507. Professor 
Thayer made a similar statement. See James B. Thayer, “ The Origin and Scope 
of the American Doctrine of Constitutional Law,” 7 Harv. L. Rev. 129, 153. And 
Judge Cardozo has recently repeated it in Matter of State Industrial Commission, 
224 N. Y. 13, 16, 119 N. E. 1027, 1028 (1918). See also Scott, Report AND 
COMMENTARY ON THE Projyecr FOR A PERMANENT CourRT OF INTERNATIONAL 
JUSTICE, III. 
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and he preferred that there should be no special regulation con- 
cerning advisory opinions, but that the Court should deal with 
each application as it should be presented according to the nature 
and merits of the case. He has since explained that the Rules . 
of Court adopted were based on this view,” and his later opinion 
was that the rules adopted “assimilate the process as far as 
possible to a judicial proceeding, and exclude any supposition 
that advisory opinions may be rendered in a diplomatic sense 
and without publicity.” *°° 

The result of the work of the Court was the adoption of 
Articles 71-74 of the Rules of Court.*" By providing in Article 
73 that notice of a request for an advisory opinion shall be sent 
to the members of the League of Nations and to the states men- 
tioned in the Annex to the Covenant, as well as to any interna- 
tional organizations likely to be able.to furnish information, the 
Court has quite clearly raised the advisory opinion out of the 





99 See John Bassett Moore, supra, 22 Cor. L. Rev. 497, 508. In an address 
at Columbia University on February 12, 1924, Judge Moore is reported to have 
said: “ An advisory opinion is not necessarily conclusive. There is an implica- 
tion that the parties are not legally bound to follow it.” International Councilia- 
tion, No. 197, April, 1924, p. 105. 

100 This seems to be the view of Secretary Hughes, also. See 1923 Proc. Am. 
Soc. oF Int. Law, 84. 

101 “ Article 71. Advisory opinions shall be given after deliberation by the 
full Court. 

“The opinions of dissenting judges may, at their request, be attached to the 
opinion of the Court. 

“ Article 72. Questions upon which the advisory opinion of the Court is 
asked shall be laid before the Court by means of a written request, signed either 
by the President of the Assembly or the President of the Council of the League of 
Nations, or by the Secretary-General of the League under instructions from the 
Assembly or the Council. 

“The request shall contain an exact statement of the question upon which an 
opinion is required, and shall be accompanied by all documents likely to throw 
light upon the question. 

“ Article 73. The Registrar shall forthwith give notice of the request for an 
advisory opinion to the members of the Court, and to the Members of the League 
of Nations, through the Secretary-General of the League, and to ‘the States men- 
tioned in the Annex to the Covenant. 

“Notice of such request shall also be given to any international organizations 
which are likely to be able to furnish information on the question. 

“ Article 74. Any advisory opinion which may be given by the Court and the 
request in response to which it was given, shall be printed and published in a 
special collection for which the Registrar shall be responsible.” 
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character of ordinary legal advice, and has placed it on a judicial 
basis. The provision in some respects is like the recent Alabama 
statute which authorizes the justices of the Supreme Court to 
request briefs from the attorney-general and to receive briefs 
from “other attorneys as amicus curiae.” If a provision of 
this sort had been put into the Missouri constitution of 1865 
or adopted by the Supreme Court of Missouri in execution of the 
constitutional provision of 1865, it seems probable that the his- 
tory of advisory opinions in Missouri would have been very dif- 
ferent. The provision in Article 74 of the Rules of Court that 
advisory opinions are to be printed and published in a special 
collection furnishes the necessary notoriety for the juridical char- 
acter of opinions given. Under this rule, the publications of the 
Court include Series B, in which eight numbers have already 
appeared; this is a distinctive series published in the same form 
as Series A, which includes only judgments of the Court. It is 
notable that the Missouri constitution of 1865 provided that ad- 
visory opinions should be “ published in connection with the 
reported decisions of the Supreme Court.” The Colorado con- 
stitution contains a similar provision. 




























Apvisory OPINIONS OF THE PERMANENT Court OF INTER- 
NATIONAL JUSTICE 







These rules seem to justify the conclusion of Judge Moore that 
the process of giving advisory opinions has been assimilated “ as 
far as possible to a judicial proceeding.” 

In the first two years of its history, the Permanent Court of 
International Justice has been called upon for advisory opinions 
in eight cases. The fact that so many requests for advisory 
opinions have been made seems to be some proof of the need for 
a jurisdiction of this kind in the post-war world.*” The first 
three requests for advisory opinions related to constitutional 
difficulties which had arisen in the functioning of the Interna- 
tional Labor Organization.’ This is the kind of service which 





















102 See the writer’s prognosis in “The Permanent Court of International 
Justice,” 35 Harv. L. Rev. 245, 261. 

103 See the comment of A. Hammarskjéld, supra, 36 Harv. L. Rev. 704, 717- 
722; and the writer’s comment in 17 Am. Jour. or Int. Law, 18-23. 
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may prove very useful in connection with the progress of inter- 
national organization through the League of Nations and such 
other bodies as the Universal Postal Union and the International 
Institute of Agriculture. 

The first question called for the Court’s interpretation of a 
provision in the Labor part of the treaties of peace, requiring 
the governments when nominating non-government delegates to 
the International Labor Conference to consult the most represen- 
tative organizations of employers and work people. When the 
Netherlands Government chose the workers’ delegate to the first 
and second sessions of the International Labor Conference, it 
had consulted the Netherlands Confederation of Trade Unions, 
an organization having a larger membership than any other. But 
in choosing a workers’ delegate to the third International Labor 
Conference, the Government consulted other organizations whose 
combined membership was larger than that of the Netherlands 
Confederation of Trade Unions. This latter organization then 
protested to the Conference. But the Conference accepted the 
credentials of the delegate thus appointed, and decided to ask 
the Governing Body of the International Labor Office to request 
the Council of the League of Nations to seek the Court’s opinion 
as to the proper interpretation of the article. 

When the question came before the Court at its first regular 
session on June 15, 1922, briefs were submitted on behalf of the 
Netherlands Government, the International Labor Office, and the 
Netherlands General Confederation of Trades Unions. Oral 
arguments were heard on behalf of the British and Netherlands 
Governments, the International Federation of Trades Unions, 
the International Federation of Christian Trades Unions, 
and the International Labor Office. On July 31, 1922, the 
Court gave the unanimous opinion that the Netherlands Gov- 
ernment’s nomination had complied with Article 389 of the 
Treaty of Versailles.*°* This opinion put an end to a controversy 
which had existed since the beginning of the International Labor 
Organization, and its general acceptance has added to the effi- 
ciency of the International Labor Conference since. 

The second question before the Court related to the compe- 





104 PUBLICATIONS OF THE Court, Series B, No. 1. 















994 HARVARD LAW REVIEW 


tence of the International Labor Organization to deal with ques- 
tions as to agricultural labor. The International Labor Con- 
ference had declared itself competent to deal with such questions, 
had in fact adopted measures relating to agricultural labor. But 
the French Government asked the Council to request the Court 
for an opinion. When the question came before the Court, argu- 
ments were heard on behalf of the British, French, Portuguese, 
and Hungarian Governments, and on behalf of the International 
Agricultural Commission, the International Labor Office, and 
the International Federation of Trades Unions. On August 12, 
1922, the Court gave the opinion, two judges dissenting, thatthe 
competence of the International Labor Organization does extend 
to the conditions of labor of persons employed in agriculture.*” 
This opinion has very effectively put an end to the discussion. 

While this second question was being considered by the Court, 
the French Government sought the Council to request an opinion 
on a somewhat related question, whether the International Labor 
Organization is competent to deal with proposals concerning the 
methods of agricultural production. When the question came 
before the Court, arguments were heard on behalf of the French 
Government and the International Labor Office, and on August 
12, 1922, it expressed the unanimous opinion that while the gen- 
eral power to deal with “ means of production” had not been 
given to the International Labor Organization, it is competent 
to consider the effect upon production of measures which it may 
seek to promote for the benefit of the workers.‘°° The Court in- 
sisted on dealing with only so much of the question as was spe- 
cific and definite, and declined to deal with competence as to 
“other questions of a like character.” 

The fourth question before the Court related to the nature of 
a dispute between France and Great Britain with reference to 
certain nationality decrees promulgated by France in Tunis and 
Morocco (French Zone). When this dispute was brought be- 
fore the Council of the League of Nations by the British Govern- 
ment, the French contention was that the Council was not com- 
petent to deal with it because the nationality question involved 
was a matter of solely domestic jurisdiction (under Article 15 of 





105 Tbid., No. 2. 106 Jbid., No. 3. 
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the Covenant). The Council decided that it should be left to the 
Court to say whether this was true, and the two governments 
agreed that if the Court should say that the question was not a 
matter of solely domestic jurisdiction, the whole dispute would 
be submitted to arbitration or adjudication. The matter came 
before the Court as a request for an advisory opinion, though 
it was treated very much as if it had been a contested case. The 
British and French Governments submitted “ cases ” and “ coun- 
ter-cases,” and their counsel argued before the Court precisely 
as they would have done if they had been parties. But in the 
opinion handed down at the extraordinary session, on February 
7, 1923,'°' the Court very scrupulously confined itself to the 
nature of the dispute and insisted that it was not dealing with the 
merits. The Court was unanimous in expressing the opinion 
that the dispute involved questions which were not by interna- 
tional law solely within the domestic jurisdiction of France. One 
indication that the Court was not just giving legal advice in 
expressing this opinion, is the fact that Judge Weiss, of French 
nationality, joined in thus repudiating the position solemnly 
taken by the French Government. With a whole network of 
treaties relating to the French protectorates in Tunis and Mo- 
rocco, the Court was forced to say that an international question 
was involved, though questions of nationality would ordinarily 
fall within domestic jurisdiction. 

When this opinion was announced, the French Government im- 
mediately declared its acceptance of the conclusions, and its 
desire to have the Court deal with the dispute on its merits. But 
before the next meeting of the Court, an agreement had been 
reached between the British and French Governments which 
made further proceedings unnecessary.‘ 

The fifth question before the Court related to a dispute be- 
tween Finland and Soviet Russia with reference to the latter’s 





107 Jbid., No. 4. See Manley O. Hudson, “ The Second Year of the Permanent 
Court of International Justice,’ 18 Am. Jour. or Int. Law, 1; Robert Ruzé, 
“Le Differend Franco-Brittanique,” 4 Revue pE Droir INTERNATIONAL ET DE 
LecisLaTIon CompareE (3 Ser.) 597. 

108 See 18 Leacue oF Nations, TREATY SERIES, 305 (1923). For comment, 
see William Latey, “ The Anglo-French Tunis Dispute,” 9 Grotirus Soc. TRANs- 
ACTIONS, 49. 
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alleged failure to execute an agreement to accord autonomy 
to the Finnish population of Eastern Carelia. When Finland 
found herself wholly unable to get any satisfaction from the 
Moscow authorities, she had appealed to the Council of the 
League of Nations. But the Soviet Government refused the 
mediation of the latter body, which finally at Finland’s insistence 
asked the Court for an opinion whether certain declarations made 
by the Soviet authorities at the Peace Conference of Dorpat 
had placed Russia under an international obligation. When the 
Court became seised of the question, an opportunity was given to 
Finland and Soviet Russia to argue the question, but M. Tchit- 
cherin on behalf of Soviet Russia was quick to spurn it. The 
Court was then confronted with determining whether the ques- 
tion before it could be answered in the face of this refusal of 
the Russians to appear. When it was determined that “ answer- 
ing the question would be substantially equivalent to deciding 
the dispute between the parties,” it was of course necessary 
to say that no opinion would be given in the absence of some 
kind of submission of the dispute itself by the parties. This 
refusal to give an opinion *°® was accompanied by the declaration 
that “the court, being a court of justice, cannot, even in giving 
advisory opinions, depart from the essential rules guiding their 
activity as a court.” After this action, it can hardly be doubted, 
even if it was not already clear, that the new Court is a thor- 
oughly independent judicial tribunal, manned by judges conscious 
of the limitations that surround judicial action. 

The sixth question submitted to the Court related to measures 
taken by Poland to oust certain Prussian colonists, who had been 
sent into the territory by the German Government, and whose 
titles to the land they occupied had not been made definitive 
before the end of the fighting in November, 1918. Appeals by 
the German colonists had been lodged with the Council of the 
League of Nations, under the Minority Treaty between the Prin- 
cipal Powers and Poland,**® and the Council sought from the 





109 PUBLICATIONS OF THE Court, Series B, No. 5. The refusal was pub- 


lished in the collection of advisory opinions, and is referred to by the Court itself 
as an “ opinion.” 

110 The text of this treaty has now been published in 3 U. S. Treaties AND 
CONVENTIONS, 3714. 
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Court an opinion as to its competence and as to the extent to 
which measures taken by Poland had been in conformity with 
her international obligations. The Court heard arguments by 
an agent of the German Government and by a former attorney- 
general of Great Britain who acted on behalf of the Polish 
Government. In a unanimous opinion handed down on Septem- 
ber 10, 1923,!"" it was found that the German settlers had pos- 
sessed equitable interests in their holdings which the German 
Government had power to convert into legal interests until the 
Treaty of Versailles came into force. The Polish Government 
was therefore found to have violated its international obligations 
in the measures which it had taken, and the Council was so 
advised. 

When the question was again raised in the Council of the 
League of Nations, it is interesting to note that Poland accepted 
the opinion of the Court and undertook to discontinue all ouster 
proceedings and to reimburse the settlers as to whom such pro- 
ceedings had already been carried out.*” 

The seventh question to be submitted to the Court also in- 
volved Poland’s obligations under the Minority Treaty. A 
clause in that treaty conferred Polish nationality on certain 
persons who were born on Polish territory of parents habitually 
resident there at the time. The Polish Government began to 
treat as German nationals such persons whose parents were not 
also resident in Poland on January 10, 1920, when the Treaty 
of Versailles went into force; that is, it refused to concede Polish 
nationality to certain individuals of German origin born in 





111 PYyBLICATIONS OF THE Court, Series B, No. 6. It is notable that Poland 
was not invited to name a judge ad hoc to sit in this case, though no Polish 
national is among the regular judges. This precedent is doubtless to be followed, 
and it is clear that a state affected by an advisory opinion is not a “ party ” 
within the meaning of that term in Article 31 of the Statute. Yet it is to be 
noted that thé Advisory Committee of Jurists had stated in its report that when- 
ever “an existing dispute is in question, the Court must take its decision in the 
same manner as if an action had actually been brought before it, that is to say 
a judge of the nationality of each of the contesting parties must be allowed to 
take his place on the Bench, if the parties request it... .” PRocEEDINGS OF THE 
Apvisory COMMITTEE, 731. 

112 See 1923 Leacue or Nations Orr. Jour. 1334, 1489; 1924 ibid., 406-408. 
For a criticism of the Court’s opinion, see H. H. L. Bellot, “ Colons Allemands 
en Pologne,” 51 JourNaL pu Droir INTERNATIONAL (Clunet), 321. 
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Poland of parents resident there at the time of their birth, unless 
they could also show that their parents were resident there on 
January 10, 1920. The question was first taken to the Council of 
the League of Nations by the Germanic minority in Poland, and 
the Council sought the opinion of the Court both with reference 
to its own competence and with reference to the proper inter- 
pretation of the provisions of the Minority Treaty. The Court 
heard argument by counsel for both Poland and Germany, and 
on September 15, 1923, it gave a unanimous opinion that the 
Council of the League of Nations was competent to deal with 
the matter and that Poland was improperly requiring residence 
of parents on January 10, 1920, as a condition of acquiring 
Polish nationality.*** 

The eighth question to come before the Court related to the 
determination of the boundary between Poland and Czecho- 
Slovakia in the Spisz territory —the so-called Jaworzina ques- 
tion. This dispute had raged since the Peace Conference at 
Paris. It was first decided to take a plebiscite in the Spisz 
area, but so many difficulties developed that at the Spa Con- 
ference in July, 1920, the plebiscite arrangements were sus- 
pended. Thereafter, a frontier line between Poland and Czecho- 
Slovakia was drawn by the Conference of Ambassadors at Paris 
and accepted by representatives of the two countries. Various 
efforts to reopen the question led to fruitless discussions in the 
Conference of Ambassadors, covering a period of three years. 
Finally, the Conference handed the question over to the Coun- 
cil of the League of Nations, with a suggestion that the Court’s 
opinion might be sought on the legal question as to the defini- 
tive character of the Conference’s decision of July, 1920. 
Poland and Czecho-Slovakia were both represented by counsel 
when the Court began to consider the matter. On December 
6, 1923, the Court handed down a unanimous opinion,’* to the 
effect that the settlement of 1920 had been definitive and should 
be applied in its entirety. 





113 PYBLICATIONS OF THE Court, Series B, No. 7. See also 1924 LEAGUE OF 


Nations Orr. Jour. 405. : 
114 PyBLICATIONS OF THE Court, Series B, No. 8. See 1924 LEAGUE oF Na- 


tions Orr. Jour. 356, 3098. 
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RESULTS OF Two YEARS’ EXPERIENCE 


This two years’ experience of the Court in handling eight re- 
quests for advisory opinions seems sufficient for some conclu- 
sions to be drawn as to the usefulness of the device and the 
way in which it will probably be used in the immediate future. 
It is notable that in all eight of the cases, the question has 
been put with reference to a problem calling for action. The 
“solemn occasion ” required by American constitutions has ex- 
isted, to the extent that in each case the Council was faced with 
a problem demanding solution. It did not at any time present 
a “theoretical question,” for ‘academic discussion” by the 
Court, as had been feared; but in each case it sought an authori- 
tative determination of the law to guide some action that had 
to be taken.**® 

The Court has assiduously confined its opinions to the definite 
issues placed before it by the Council. It is notable, in this 
connection, that the Council failed to ask the Court for an opin- 
ion on the questions which arose in connection with the Italo- 
Greek dispute in 1923,'*° though such a course was proposed.**” 

Moreover, the Court has acted in each-instance only after the 
fullest opportunity for hearing and argument, given to each in- 
terest specially affected. In every case, some government rep- 
resentative has argued the question, and in several instances 
non-governmental associations have been represented. By the 
refusal to give an opinion on the Eastern Carelian question, also, 
the Court has indicated that it will safeguard its opinions against 
the possibility of inadequate argument. The thoroughness of 
the arguments before the Court has enabled each of the opin- 
ions given to be put into its international setting, and in this 
way the work of the Court has a constructive quality. Each 
of its opinions has been a distinct contribution to international 





115 Cf, Answer of the Justices to the Senate and the House of Representatives, 
217 Mass. 607, 612, 105 N. E. 440, 441 (1914). 

116 See 1923 LeEaGuE or Nations Orr. Jour. 1351. 

117 By Lord Robert Cecil, representative of the British Empire. Jbid., 1320, 
1331. M. Salandra opposed Lord Robert Cecil’s proposal by pointing out that 
the Council had asked for advisory opinions “in concrete cases only and not in 
abstract questions.” 
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law. This is particularly true of the two advisory opinions re- 
lating to the execution of the Minorities Treaties. 

. All of the advisory opinions have been the conclusions of the 
full bench of eleven judges, or a majority of them,’* and unlike 
the usual American practice they are the opinions of the Court 
and not of the individuals who compose it.“° No secrecy at- 
taches to the procedure at any stage, and the opinion is always 
read in open court and given. the notoriety of wide publication. 

Under these circumstances, it is difficult to see what the ad- 
visory opinions of the Permanent Court of International Justice 
lack to give them the quality of “ judiciality ” in a full sense 
of that term. 

The record of the Permanent Court of International Justice 
thus offers opportunity to judge the working of an experiment 
in international jurisprudence. If the Court should take the 
narrow attitude towards advisory opinions which was taken by 
the Supreme Court of Missouri in the decade following 1865, 
it would be a simple thing to strangle this experiment. Once 
strangled, the experiment would be said to have failed. On the 
other hand, if the Court continues to show the attitude evi- 
denced both in drawing up the Rules and in dealing with eight 
requests for opinions in the first two years, the experiment will 
have a chance to succeed, and the device may possibly prove 
very useful to our international society. It is to be hoped that 
the Court will not stultify itself by rigid limitation, that it will not 
cast its process in the mold of a common-law writ of ejectment. 
It is too early to say what is an appropriate function of the new 
Court until we watch this experiment for a time. To date, the 
indications are all in its favor. 

Certainly, one thing is clear. The device should not be 
thrown away until we have had time to see how it may be made 
to work.’* A political shibboleth, built upon an American con- 









































118 There was dissent in only two cases. 
119 This difference seems to have been greatly over-emphasized in America. 
E.g., Loring v. Young, 239 Mass. 349, 132 N. E. 65 (1921). 

120 The suggestion of President Harding, in an address at St. Louis on June 
21, 1923, that this jurisdiction be abolished was therefore unfortunate. See 17 
Am. Jour. or Int. Law, 522. Equally unfortunate is the statement in the report 
of the majority of the Committee on Foreign Relations of the U. S. Senate, of 
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ception of separation of powers, should not be permitted to 
wreck a sound experiment launched in a world which is but 
slowly emerging from the bankruptcy of the war. 


Manley O. Hudson. 


Harvarp Law ScHOOL. 





May 27, 1924, to the effect that the jurisdiction of the Court to give advisory 
opinions is “ believed by the committee to be a highly dangerous and undesirable 
jurisdiction.” 68th Cong., 1st Sess., Senate Report No. 634, p. 3. 
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A NOTE ON ADVISORY OPINIONS 





ROFESSOR Hudson has demonstrated that the Anglo-Ameri- 

can lawyer ought not to treat the advisory opinion as a novel, 
let alone an outlawed, instrument in the administration of law, if 
the nature and needs of international controversies render resort 
to it appropriate. On the other hand, our national experience 
makes it clear that it is extremely dangerous to encourage exten- 
sion of the device of advisory opinions to constitutional con- 
troversies, in view of the nature of the crucial constitutional 
questions and the conditions for their wise adjudication. Pro- 
fessor Hudson has, therefore, generously allowed me to append 
a caveat to his article. 

Since Reconstruction days, the acutest controversies which 
have come before our Supreme Court, and increasingly will 
come, cluster around the Commerce Clause and Due Process.’ 
These issues concern, in effect, a delimitation between the powers 
of the Nation and those of the States and the eternal conflict 
between the freedom of the individual and his control by society. 
The stuff of these contests are facts, and judgment upon facts.” 



























1 See the prophetic utterance of Mr. Justice Brown in Holden v. Hardy, 
169 U. S. 366, 387 (1898); “ They [statutory changes passed in review] are 
mentioned only for the purpose of calling attention to the probability that other 
changes of no less importance may be made in the future. . . . Of course, it is 
impossible to forecast the character or extent of these changes, but... it is 
impossible to suppose that they will not continue, and the law be forced to 
adapt itself to new conditions of society, and, particularly, to the new relations 
between employers and employés, as they arise.” 

2 The following are typical illustrations of constitutional cases which turn de- 
cisively on facts: Knoxville Iron Co. v. Harbison, 183 U. S. 13 (1901) (com- 
pany store orders) ; Lochner v. New York, 198 U. S. 45 (1905) (hours of labor) ; 
Muller v. Oregon, 208 U. S. 412 (1907) (hours of labor); McLean v. Arkansas, 
211 U. S. 539 (1909) (miners’ payment on basis of coal mined before being 
screened); Miller v. Wilson, 236 U. S. 373 (1915) (hours of labor); Tanner v. 
Little, 240 U. S. 369 (1916) (prohibiting trading stamps); Hall v. Geiger-Jones 
Co., 242 U. S. 539 (1917) (blue sky laws); Bunting v. Oregon, 243 U. S. 426 
(1916) (hours of labor); Walls v. Midland Carbon-Co., 254 U. S. 300 (1920) 
(conservation of natural resources); Block v. Hirsh, 256 U. S. 135 (1921) and 
Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921) (rent regulation) ; 
Truax v. Corrigan, 257 U. S. 312 (1921) (industrial relations); Adkins v. 
Children’s Hospital, 261 U. S. 525 (1923) (minimum-wage regulation of women 
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Every tendency to deal with them abstractedly, to formulate 
them in terms of sterile legal questions, is bound to result in 
sterile conclusions unrelated to actualities. The reports are 
strewn with wrecks of legislation considered im vacuo and torn 
out of the context of life which evoked the legislation and alone 
made it intelligible.* These are commonplaces. But they are 
the heart of the matter of American constitutional law. A 
failure scrupulously and persistently to observe these common- 
places jeopardizes the traditional American constitutional sys- 
tem more than all the loose talk about “ usurpation.” * 

Another commonplace, indispensable to the effective working 
of our constitutional system, is rigorous regard in practice for 
the avowed theory that legislation is for the legislature, that the 
court does not sit in judgment upon the wisdom or fairness or 
utility of legislation. The Supreme Court is not a House of 
Lords with revisory power over legislation, although conservative 
scholars have suggested that the Supreme Court frankly assume 
the function implicit in some of its decisions.” As part of the 
ritual of traditional theory, the Supreme Court professes to 
defer greatly to the legislature.° Such deference is not merely 
a gesture of courtesy. It is the formulation of a basic truth in 


the distribution of governmental powers. For behind every act 
of legislation is the judgment of one of the codrdinate branches 
of the government — no less than the courts bound by oath to 
support the Constitution — that what it has done is within the 





workers) ; Chicago Board of Trade v. Olson, 262 U, S, 1 (1923) (regulation of 
grain futures); Davis v. Farmers’ Co-operative, 262 U. S. 312 (1923) (state 
jurisdiction over interstate carriers); Dayton-Goose Creek Railway v. United 
States, 263 U. S. 456 (1924) (recapture clause of Transportation Act). 

8 See Roscoe Pound, “Liberty of Contract,’ 18 Yare L. J. 454; Felix 
Frankfurter, “ Hours of Labor and Realism in Constitutional Law,” 29 Harv. 
L. Rev. 353. 

# Lack of historical scholarship, combined with fierce prepossessions, can 
alone account for the persistence of this talk. One would suppose that, at least, 
after the publication of Bearp, Tae SupReEME CourT AND THE ConsTiTUTION, there 
would be an end to this empty controversy. 

5 E.g., Albert M. Kales, “ The Inarticulate Major Premise,” 26 Yate L. J. 
5109. 

6 E.g., “The deference due to the judgment of the legislature on the 
matter has been emphasized again and again.” Dominion Hotel v. Arizona, 249 
U. S. 265, 268 (1919). 
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Constitution.’ To this consideration our great master of con- 
stitutional law, James Bradley Thayer, attached the utmost 
weight. It is of profound importance if heeded, because the 
controversy between legislature and courts, in issues which 
matter most, is not at all a controversy about legal principles, 
but concerns the application of admitted principles to compli- 
cated and often elusive facts. The difference, then, in the 
crucial cases is apt to resolve itself not really to a difference 
about law, but to differences in knowledge of relevant facts and 
inferences drawn from such facts. 

The bearing of all this upon resort to advisory opinions on 
modern constitutional questions is evident. The vice of the 
proposal, variously made, that opinions of the Supreme Court 
in advance of legislation would be “constructive,” lies in the 
assumption, too often made by American political scientists, that 
constitutionality is a fixed quantity. A consideration of the 
history of the Due Process Clauses, of the persistent refusal 
of the Supreme Court to define “ due process ” or to generalize, 
of its empiric method of “ pricking out a line in successive cases,” 
in a word a study of the two thousand odd cases which have 
spun meaning out of the Delphic phrase “ without due process 
of law,” ought to furnish sobering reflection.’ Concepts like 
“liberty ” and “ due process” are too vague in themselves to 








7 The matter has been expressed with unusual felicity by Mr. Justice Gar- 
rison of the New Jersey Court of Errors and Appeals: “ The judicial function 
therefore with respect to the invalidation of a legislative act does not consist 
merély in comparing the determination evinced by such act with that reached 
by the court and the substitution of the latter for the former whenever they 
happen to differ. On the contrary, the ultimate judicial question is not whether 
the court construes the constitution as permitting the act, but whether the con- 
stitution permits the court to disregard the act; a question that is not to be 
conclusively tested by the court’s judgment as to the constitutionality of the 
act, but by its conclusion as to what judgment was permissible to that depart- 
ment of the government to which the constitution has committed the duty of 
making such judgment.” Attorney-General v. McGuinness, 78 N. J. L. 347, 
373, 75 Atl. 455, 462 (1910). Compare People v. Williams, 189 N. Y. 131, 81 
N. E. 778 (1907) (statute prohibiting night work by women) with People v. 
Charles Schweinler Press, 214 N. Y. 395, 108 N. E. 639 (1915) (similar statute), 
sustained in Radice v. New York, 44 Sup. Ct. Rep. 325, 264 U. S. 000 (1924). 

8 See James B. Thayer, “ The Origin and Scope of the American Doctrine of 
Constitutional Law,” 7 Harv. L. Rev. 129; THaver, Lecat Essays, 1. 

® See e.g., Charles M. Hough, “ Due Process of Law — Today,” 32 Harv. L. 
Rev. 218. 
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solve issues. They derive meaning only if referred to adequate 
human facts. Facts and facts again are decisive. They are 
either present-day facts, or ancient facts clothed by the uni- 
versalizing instinct of man to look like principles. Dean Pound 
has pointed out that concrete cases under the Due Process Clause 
are decided not by taking anything out of the Constitution but 
by putting Adam Smith into it.*° Not the least of constitutional 
controversies resolve themselves into the pressure of new facts 
against the resistance of inadequate or exploded facts persisting 
as legal assumptions. The reports furnish too abundant illus- 
trations of what Huxley called the tragedy of a fact killing 
a theory. 

The advisory opinion deprives constitutional interpretation of 
the judgment of the legislature upon facts, of the effective de- 
fence of legislation as an application of settled legal principles 
to new situations, and of the means of securing new facts through 
the process of legislation within the allowable limits of trial and 
error. Legislation is an appeal to “judgment from experience 
as against a judgment from speculation.” ** Unless we are to 
embrace fatalism, legislation to a considerable extent must 
necessarily be based on probabilities, on hopes and fears, and 
not on demonstration. To meet the intricate, stubborn, and 
subtle problems of modern industrialism, the legislature must 
be given ample scope for putting its prophecies to the test of 
proof. But to submit legislative proposals to the judicial judg- 
ment, instead of the deliberate decision of the legislature, is 
to submit legislative doubts instead of legislative convictions. 
The whole focus of the judicial vision becomes thereby altered. 

Moreover, legislation is thus deprived of its creative function. 
The history of modern legislation is rich in proof that facts may 
be established in support of measures although not previously 
in existence. The accidents of litigation may give time for the 
vindication of laws which @ priori may run counter to deep 
prepossessions or speculative claims of injustice..* The whole 





10 See Pounp, Law AND Morals, 121-122, citing Butchers Union etc. Co. v. 
Crescent City etc. Co., 111 U. S. 746, 756-757 (1881). See also Commons, THE 
LEGAL FouNDATIONS OF CAPITALISM, 47, 283. 

11 Tanner v. Little, 240 U. S. 360, 386 (1916). 

12 See e.g., National Union Fire Insurance Co. v. Wanberg, 260 U. S. +71, 
77 (1922): “ The statute here in question has been enforced since 1913, and it 
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milieu of advisory opinions on proposed bills is inevitably differ- 
ent from that of litigation contesting legislation. However much 
provision may be made on paper for adequate arguments (and 
experience justifies little reliance) advisory opinions are bound 
to move in an unreal atmosphere. The impact of actuality and 
the intensities of immediacy are wanting. In the attitude of 
court and counsel, in the vigor of adequate representation of the 
facts behind legislation (lamentably inadequate even in con- 
tested litigation) there is thus a wide gulf of difference, partly 
rooted in psychologic factors, between opinions in advance of 
legislation and decisions in litigation after such proposals are 
embodied into law. Advisory opinions are rendered upon steri- 
lized and mutilated issues. Let any one, for instance, compare 
the adverse opinions of the Massachusetts Supreme Court upon 
the constitutionality of municipal coal and wood yards with the 
opinion of the Supreme Court sustaining such legislation; ** 
the adverse opinions of the Massachusetts Court on prohibition 
of trading stamps with the opinion of the Supreme Court sus- 
taining such legislation; ** the adverse opinion of the Massa- 





does not seem to have driven companies out of the hail insurance business, an 
indication that they are able profitably and safely to adjust themselves and their 
methods to its requirements.” 

It needs constantly to be recalled that the power of the Supreme Court 
to pass on the constitutionality of legislation can be exercised properly only 
within very narrow limits. The Court, in the language of Mr. Justice Matthews, 
“has no jurisdiction to pronounce any statute, either of a State, or of the 
United States, void, because irreconcilable with the Constitution, except as it 
is called upon to adjudge the legal rights of litigants in actual controversies. 
In the exercise of that jurisdiction, it is bound by two rules, to which it has 
rigidly adhered, one, never to anticipate a question of constitutional law in 
advance of the necessity of deciding it. [see Howat v. Kansas, 258 U. S. 181 
(1922) ]; the other, never to formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied.” Steamship Co. v. Com- 
missioners, 113 U. S. 33, 39 (1885). To which may be added a third rule — to let 
a law stand except at the instance of a party who can show that the act hurts 
him (e.g., Blair v. United States, 250 U. S. 273, (1919)). One must oneself 
be made a victim of a law (Lehon v. City of Atlanta, 242 U. S. 53 (1016)) 
or belong to the class “for whose sake the constitutional protection is given” 
(Hatch v. Reardon, 204 U. S. 152, 160 (1907)) to be able to invoke the Con- 
stitution before the Court. 

18 755 Mass. 598, 30 N. E. 1142 (1892) and 182 Mass. 605, 66 N. E. 25 
(1903) as against Jones v. Portland, 245 U. S. 217 (1917). 

14 208 Mass. 607, 94 N. E. 848 (1911) and 226 Mass. 613, 115 N. E. 978 
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chusetts Court on the State’s power to provide for dwelling 
houses with the opinion of the Supreme Court sustaining such 
legislation.” These are samples taken from the court in which, 
presumably, advisory opinions have been rendered under the 
most favorable circumstances. 

Perhaps the most costly price of advisory opinions is the 
weakening of legislative and popular responsibility. It is not 
merely the right of the legislature to legislate; it is its duty. 
Let legislatures inform themselves as best they can; but the 
burden of decision ought not to be shifted to the tribunal whose 
task is the most delicate in our whole scheme of government — 
the power of the judiciary to set limits to legislative activity 
within those ultimate but vague bounds which are undefined and 
a priori undefinable. The grave dangers which are involved in 
failing to restrict very closely the exercise of the political func- 
tion implicit in the power of our judiciary to disregard uncon- 
stitutional legislation ** have been put in abiding words of warn- 
ing by James Bradley Thayer in his Life of Marshall: 


“The tendency of a common and easy resort to this great function, 
now lamentably too common, is to dwarf the political capacity of the 
people, and to deaden its sense of moral responsibility. It is no light 
thing to do that. 

“What can be done? It is the courts that can do most to cure the 
evil; and the opportunity is a very great one. Let them resolutely 
adhere to first principles. Let them consider how narrow is the func- 
tion which the constitutions have conferred on them,—the office 
merely of deciding litigated cases; how large, therefore, is the duty 
entrusted to others, and above all to the legislature. It is that body 
which is charged, primarily, with the duty of judging of the constitu- 
tionality of its work. The constitutions generally give them no 
authority to call upon a court for advice; they must decide for them- 
selves, and the courts may never be able to say a word. Such a body, 
charged, in every State, with almost all the legislative power of the 
people, is entitled to the most entire and real respect; is entitled, as 
among all rationally permissible opinions as to what the Constitution 





(1917) as against Rast v. Van Deman & Lewis Co., 240 U. S. 342 (1916), Tanner 

v. Little, 240 U. S. 369 (1916), and Pitney v. Washington, 240 U. S. 387 (1016). 
15 211 Mass. 624, 98 N. E. 611 (1912) as against Green v. Frazier, 253 U. S. 

233 (1920). 

16 See De Tocguevitte, Democracy IN AMERICA, 105. 








} 


1008 HARVARD LAW REVIEW 


allows, to its own choice. Courts, as has often been said, are not to 
think of the legislators, but of the legislature, — the great, continuous 
body itself, abstracted from all the transitory individuals who may 
happen to hold its power. It is this majestic representative of the 
people whose action is in question, a coordinate department of the 
government, charged with the greatest functions, and invested, in con- 
templation of law, with whatsoever wisdom, virtue, and knowledge 
the exercise of such functions requires. 

“To set aside the act of such a body, representing in its own field, 
which is the very highest of all, the ultimate sovereign, should be a 
solemn, unusual, and painful act. Something is wrong when it can 
ever be other than that. And if it be true that the holders of legislative 
power are careless or evil, yet the constitutional duty of the court 
remains untouched; it cannot rightly attempt to protect the people, 
by undertaking a function not its own. On the other hand, by ad- 
hering rigidly to its own duty, the court will help, as nothing else can, 
to fix the spot where responsibility lies, and to bring down on that 
precise locality the thunderbolt of popular condemnation. The judi- 
ciary, today, in dealing with the acts of their codrdinate legislators, 
owe to the country no greater or clearer duty than that of keeping 
their hands off these acts wherever it is possible to do it. For that 
course — the true course of judicial duty always — will powerfully 


help to bring the people and their representatives to a sense of their 
own responsibility.” 17 


It must be remembered that advisory opinions are not merely 
advisory opinions. They are ghosts that slay.’* 


Felix Frankfurter. 
Harvard Law ScHOooL. 





17 THAYER, JOHN MARSHALL, 103-110. 

18 Even on technical questions concerning merely the internal structure of 
government, ill-considered advisory opinions before the event may become mill- 
stones around the necks of succeeding generations. My colleague, Zechariah Chafee, 
Jr., has kindly called my attention to In re The Constitutional Convention, 14 R. I. 
649 (1883), which has been an effective obstruction to the modernization of the 
Rhode Island Constitution of 1842. See Jameson, ConstiTuTIONAL CONVEN- 
TIons, 4 ed., §§ 570 et seq.; Opinion on the Calling of a Constitutional Con- 
vention in Rhode Island (pamphlet by G. T. Brown et al.) 

In this opinion the Rhode Island Supreme Court advised the General Assembly 
that the Rhode Island Constitution of 1842 could not be organically revised by 
the people through a Constitutional Convention, and that changes in the Con- 
stitution could only be secured by submission, through the legislature, of specific 
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amendments, each of which requires a three-fifths majority of the electors for 
its ratification. The situation was thus lampooned by a contemporary scribe: 


“ Alas! what a pity our fathers didn’t mention, 

That we boys, if very good, could hold a convention. 
They never said we shouldn’t but didn’t say we might, 
‘Ergo’ cry the sages, ‘ you haven’t got the right.’ 

’Twas very bad, indeed, their permission to deny, 

But infinitely worse at once to up and die; 

For thus they turned the lock and flung away the key, 
And Rhode Island’s ‘in a box’ for all eternitee.” 


RicHMAN, RHopE IsLAND, 322. 


i 
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POWER OF CONGRESS OVER PROCEDURE IN 
CRIMINAL CONTEMPTS IN “INFERIOR ” 
FEDERAL COURTS—A STUDY IN 
SEPARATION OF POWERS 


“c 
* 


. @ great commandment of 
our Lady of the Common Law: 
Thou shalt not make unto thyself 
any graven image — of maxims or 
formulas to wit,” + 

SiR FREDERICK POoLLocx. 


AY Congress provide for the ascertainment of disputed 
facts by a jury, under the usual supervision of a judge, 

in a very limited and strictly defined class of criminal con- 
tempts of the inferior ’ Federal * courts, that is, “ infractions of 
the law” resulting from acts not done “in the presence of the 
court ” and “ visited with punishment as such,” * to “ vindicate the 
authority of the court ” and not as “ remedial enforcements for 
the benefit of a complainant” ?° Here is a far-reaching con- 
temporary legal problem. Its scientific answer requires the 





1 “A Plea for Historical Interpretation,” 39 Law Q. REv. 163, 169. 

2 This paper is confined to a discussion of Congressional power over 
procedure regulating the trial of criminal contempts in the “ inferior Courts,” 
and puts to one side the power of Congress to regulate or limit the procedure 
of the Supreme Court. The constitutional differences between the inferior 
courts and the Supreme Court are decisive in many ways, and they may be 
operative in the present question. See Ex parte Robinson, 19 Wall. (U. S.) 
505, 510-511 (1873), infra, p. 1028. 

3 We shall restrict ourselves, likewise, to the constitutional issues involved 
in the regulation of contempts in the Federal courts. We shall disregard State 
authorities. They contribute only confusion to an inquiry into the problems 
raised by the Federal courts. Differences due to differences in constitutional 
provisions, judicial history and State legislation make resort to State cases 
treacherous and unscientific. ‘The law relating to contempts in the courts 
of the United States is often lost sight of, if understood, and confused with 
the law in other jurisdictions, differing in many essential particulars, restricted 
by legislation and diverse decisions.” In re Perkins, too Fed. 950, 952 
(E. D. N. C., 1900). 

4 “These contempts are infractions of the law, visited with punishment as 
such. If such acts are not criminal, we are in error as to the most fundamental 
characteristic of crimes as that word has been understood in English speech.” 
Gompers v. United States, 233 U. S. 604, 610 (10914). 

5 Gompers v. Buck Stove & Range Co., 221 U. S. 418, 441 (1911). See also 
J. H. Beale, “ Contempt of Court, Criminal and Civil,” 21 Harv. L. Rev. 161. 
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tolerant and imaginative approach essential to every judicial 
demarcation of power between Congress and courts. 

In its immediate aspect the narrow issue is the allowable ex- 
tension of the jury, as the ancient instrument of fact-finding 
and of popular codperation in the enforcement of law, to a special 
class of “ offenses,” ® known as criminal contempts. But the 
question has far deeper implications. Its solution will turn on 
one’s conceptions of the scope of the power, specifically con- 
ferred by the Constitution upon Congress, “to constitute Tri- 
bunals inferior to the Supreme Court,” ’ and of the meaning 
necessarily embodied in “the judicial Power” conferred by 
the Constitution ® and beyond the zone of congressional defi- 
nition, once these tribunals are called into being. Plainly, we 
have here one of those vexing constitutional issues which are 
always presented, when it is sought to stereotype familiar prac- 
tices into constitutional necessities out of phrases of undefined 
vagueness. Such issues have their greatest significance beyond 
the immediate case, for this tends to create habits of mind which 
control the disposition of future cases. There opens up a vista 
of possibilities full of portents for those to whom the vitality 
of, and public confidence in, the inferior Federal courts are 
indispensable to a well-ordered national life. 

But in answering our question the Supreme Court will not 
construe the American Constitution merely in the light of those 
broad considerations pertinent to a delimitation of undefined 
grants of power. It will not confine itself to constitutional 
practice as disclosed by legislative history and the general trend 
of past adjudications. The incidence of our particular prob- 
lem is new; its solution is much entangled with old English 
history. Unfortunately, much of the true history about criminal 
contempt was until recently buried. Wholly unfounded assump- 
tions about “ immemorial usage ” acquired a factitious author- 
ity and were made the basis of legal decisions. This false 
history still enjoys wide legal currency. Fortunately, the 
United States Supreme Court has never been called upon to give 
final sanction to these errors of the past. On the contrary, the 





6 Gompers v. United States, supra. 
7 Article I, Section 8, cl. 9. 
8 Article III, Section 1. 
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fruits of modern scholarship have already been reflected in one of 
its landmark decisions concerning criminal contempts.® In 
so far as judgment on the constitutional power of Congress 
to regulate the procedure by which the lower Federal courts may 
exercise their right to punish for criminal contempts calls for 
a consideration of the problem in its historical setting, the Su- 
preme Court is not likely to embalm exploded history in the 
Constitution. Once the obstruction of accumulated falsities, 
which have enveloped the law of criminal contempts, is swept 
into the capacious limbo of other errors, it will be found, we 
submit, that the power recently exercised by Congress encounters 
no constitutional difficulty. 


I 


At the bottom of our problem lies the doctrine of the separa- 
tion of powers. That doctrine embodies cautions against tyranny 
in government through undue concentration of power. The en- 
vironment of the Constitution, the debates at Philadelphia, the 
writings in support of the adoption of the Constitution, unite in 
proof that the true meaning which lies behind “the separation 
of powers ” is fear of the absorption of one of the three branches 
of government by another.*® As a principle of statesmanship the 


® Gompers v. United States, 233 U. S. 604, 611 (1914), citing 3 TRANS. 
Rovat Hist. Soc. (N. S.) 147. 

10 See, ¢.g., 1 FARRAND, RECORDS OF THE FEDERAL CONVENTION, 34, 86, 138-139; 
2 ibid., 77; THe Feperatist, Nos. XLVII-LI. Madison after a review of the 
historical basis of Montesquieu’s doctrine, thus summarized the matter: 
“From these facts, by which Montesquieu was guided, it may clearly be 
inferred that in saying ‘there can be no liberty where the legislative and 
executive powers are united in the same person, or body of magistrates, 
r, ‘if the power of judging be not separated from the legislative and executive 
powers,’ he did not mean that these departments ought to have no partial 
agency in, or no control over, the acts of each other. His meaning, as his own 
words import, and still more conclusively as illustrated by the example in his 
eye, can amount to no more than this, that where the whole power of one 
department is exercised by the same hands which possess the whole power of 
another department, the fundamental principles of a free constitution are sub- 
verted.” Tuer Feperatist, No. XLVII, Lodge ed., 301-302. This limited, orthodox 
meaning of the doctrine was repeated by Story, using amost verbatim Madison’s 
words. Srory, THE CONSTITUTION, § 63. 

We are indebted to an unpublished study by Mr. James M. Nicely, “ The 
Doctrine of the Separation of Powers in the Supreme Court of the United 
States.” 
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practical demands of government preclude its doctrinaire ap- 
plication." The latitude with which the doctrine must be ob- 
served in a work-a-day world was steadily insisted upon by 
those shrewd men of the world who framed the Constitution 
and by the statesman who became the great Chief Justice.” A 








11 It is significant that those fundamental safeguards of “ life, liberty or 
property” which are embodied in the Fourteenth Amendment do not include 
an observance of the doctrine of separation of powers. Dreyer v. Illinois, 187 
U. S. 71, 83-84 (1902) ; Prentiss v. Atlantic Coast Line, 211 U. S. 210, 225 (1908). 
Still more significant is the attitude of the Supreme Court of the United States | 
in its application of the doctrine that legislative power cannot be delegated, 
which is partly an aspect of, and partly inextricably bound up with, the doctrine 
of the separation of powers. Although dozens of cases have raised the issue, 
in not a single instance has the Supreme Court declared an Act of Congress 
unconstitutional on the ground that Congress, instead of itself legislating, was 
casting its exclusive duty to formulate legislation upon some other agency of 
the Federal Government. Beginning with Hayburn’s Case, 2 Dall. (U. S.) 409 
(1792), there have, of course, been several instances where Congress has sought 
to impose duties upon the courts that the courts could not assume, but not be- 
cause Congress could not delegate them. While the courts could not assume such 
duties, Congress could impose them upon the executive departments or specially 
created agencies. A striking expression of practical statesmanship, as against 
jejune abstractions, in the application of these general doctrines of government 
is found in the candid utterance of the present Chief Justice in his appreciation 
of the magistracy of Chief Justice White: 

“The Interstate Commerce Commission was authorized to exercise powers 
the conferring of which by Congress would have been, perhaps, thought in the 
earlier years of the Republic to violate the rule that no legislative power can be 
delegated. But the inevitable progress in exigencies of government and the utter 
inability of Congress to give the time and attention indispensable to the ex- 
ercise of these powers in detail forced the modification of the rule. Similar 
necessity caused Congress to create other bodies with analogous relations to ; 
the existing legislative, executive, and judicial machinery of the Federal Govern- 
ment, and these in due course came under the examination of this court. Here 
was a new field of administrative law which needed a knowledge of government 
and an experienced understanding of our institutions safely to define and declare. 

The pioneer work of Chief Justice White in this field entitles him to the gratitude 
of his countrymen.” (257 U. S. xxv-xxvi. Italics ours.) 

12 In Wayman v. Southard, 1o Wheat. (U. S.) 1, 42-43 (1825), the doc- 
trine of the separation of powers was extensively canvassed by eminent lawyers, 
and the opinion in the case was long matured. Conscious of the far-reaching i 
implications involved in giving concrete legal meaning to Montesquieu’s gen- | 
eralization, Marshall, with characteristic wisdom, moved warily and tentatively, 
dealing strictly with the case in point in an effort not to embarrass the future 
by “tall talk”: “It will not be contended that Congress can delegate to the 
Courts, or to any other tribunals, powers which are strictly and exclusively 
legislative. But Congress may certainly delegate to others, powers which the 
legislature may rightfully exercise itself. Without going farther for examples, we 
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distinguished student of comparative constitutional law, one of 
Montesquieu’s countrymen, has summed up the significance of 
his doctrine: 


“The separation of powers is merely a formula, and formulas are 
not working principles of government. Montesquieu had chiefly aimed 
to indicate by his formula the aspirations of his times and country. 
He could not and did not wish to propose a definite and permanent 
solution of all the questions brought up by the government of men 
and their long-felt longings for fairness and justice.” ** 


In a word, we are dealing with what Sir Henry Maine, following 
Madison, calls a “political doctrine,” ** and not a technical rule 
of law. Nor has it been treated by the Supreme Court as a 
technical legal doctrine. From the beginning that Court has re- 
fused to draw abstract, analytical lines of separation and has 
recognized necessary areas of interaction. Duties have been 
cast on courts as to which Congress itself might have legislated; *° 
matters have been withdrawn from courts and vested in the 
executive;*’ laws have been sustained which are contingent upon 
executive judgment on highly complicated factors, instead of in- 





will take that, the legality of which the counsel for the defendants admit. The 
17th section of the Judiciary Act, and the 7th section of the additional act, 
empower the Courts respectively to regulate their practice. It certainly will 
not be contended, that this might not be done by Congress. The Courts, for 
example, may make rules, directing the returning of writs and processes, the 
filing of declarations and other pleadings, and other things of the same description. 
It will not be contended, that these things might not be done by the legislature, 
without the intervention of the Courts; yet it is not alleged that the power may 
not be conferred on the judicial department.” 

13 Professor Ferdinand Larnaude (Doyen of the Faculté de Droit, Université 
de Paris), “Separation of Powers,” 7 Concress oF ART AND SCIENCE (St. Louis, 
1904) 602, 613. 

14 In No. XLVII of The Federalist Madison calls the doctrine of the separa- 
tion of powers a “ political maxim.” THe Feperatist, Lodge ed., 299. 

15 Marne, Poputar GOVERNMENT, 2109. 

16 Wayman v. Southard, supra, n. 12; Bank of the United States v. Halstead, 
10 Wheat. (U. S.) 51, 61 (1825), (“it does not follow, that because Congress 
might have done this [declare what property should be subject to execution 
from the Courts of the United States], they necessarily must do it. . . . Congress 
might regulate the whole practice of the Courts, if it was deemed expedient so 
to do, but this power is vested in the Courts.”). 

17 Cary v. Curtis, 3 How. (U. S.) 236 (1845) ; Oceanic Steam Navigation Co. 
v. Stranahan, 214 U. S. 320 (1909). 
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sisting on self-defining legislation; ** even though “ the distinction 
between amnesty and pardon is of no practical importance ” *° 
the specific power of the President to grant pardons does not 
invalidate congressional acts of amnesty,”® nor does the Presi- 
dent’s power to pardon offenses preclude Congress from giving 
the Secretary of the Treasury the authority to remit fines and 
forfeitures." Even more significant than the decisions them- 
selves are the considerations which induced them,” and the 
insistence on an abstract doctrine.of separation of powers which 
they rejected.” “The necessities of the case,” ** “to stop the 





18 See the line of cases beginning with The Brig Aurora, 7 Cranch (U. S.) 
382 (1813), through Field v. Clark, 143 U. S. 649 (1892), to Intermountain 
Rate Cases, 234 U. S. 476 (1914) and beyond. 

19 Brown v. Walker, 161 U. S. 591, 601 (1896). 

20 Ibid. 

21 The Laura, 114 U. S. 411 (1885). 

And, again, a series of opinions of Attorneys General, since 1841, has ruled 
that the President has power to pardon punishment for a contempt of court and, 
as a matter of practice, the power has been exercised. 3 Op. Atry. GEN. 622; 
4 ibid., 458; 19 ibid., 476 (“1 know beyond question that the power exists,” 
Attorney General Miller); so also Judge Blatchford in In re William Mullee, 7 
Blatch. 23 (S. D. N. Y., 1869). Since this paper went to press a recent exercise 
of the power by President Coolidge has been challenged as an encroachment by 
the executive upon the judicial power. The case raising the issue will come before 
the Supreme Court at the October Term, 1924 (Original— Ex parte. In the 
matter of P. Grossman. On June 2, 1924, the Supreme Court, upon a petition for 
habeas corpus, issued a rule to show cause returnable on October 6, 1924). 

22 See, for instance, in addition to the cases cited in notes 16-21 inclusive, 
the practical flavor of the opinions in Interstate Commerce Comm. v. Brimson, 
154 U. S. 447 (1894); Buttfield v. Stranahan, 192 U. S. 470 (1904); Union 
Bridge Co. v. United States, 204 U. S. 364 (1907). 

23 See, e.g., the dissenting opinions in the following cases: 

(1) Mr. Justice Story in Cary v. Curtis, 3 How. (U. S.) 236, 252, 253 (1845): 
“the judicial power, designed by the Constitution to be the final and appellate 
jurisdiction to interpret our laws, is superseded in its most vital and important 
functions. . . . I deny the constitutional authority of Congress to delegate such 
functions to any executive officer... .” 

(2) Mr. Justice Field in the Sinking-Fund Cases, 99 U. S. 700, 750, 760 
(1878): “To declare that one of two contracting parties is entitled, under the 
contract between them, to the payment of a greater sum than is admitted to 
be payable, or to other or greater security than that given, is not a legislative 
function. It is judicial action; it is the exercise of judicial power, —and all 
such power, with respect to any transaction arising under the laws of the 
United States, is vested by the Constitution in the courts of the country.” 

(3) Mr. Justice Brewer in Interstate Commerce Comm. v. Brimson, 155 U. S. 
3, 10 (1894): “it seems to me to obliterate all the historic distinction between 
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wheels of government,” *° “ practical exposition,” ** are the varia- 
tions in the motif of the decisions. .The dominant note is respect 
for the action of that branch of the government upon which is 
cast the primary responsibility for adjusting public affairs. The 
accommodations among the three branches of the government are 
not automatic. They are undefined, and in the very nature of 
things could not have been defined, by the Constitution. To 
speak of lines of demarcation is to use an inapt figure. There 
are vast stretches of ambiguous territory. Certainly in the first 
instance Congress must mark metes and bounds. Therefore the 
courts will not judge what is fundamentally a political problem 
by technical considerations. On the contrary, the Supreme 
Court has consistently sustained congressional discretion when 
moving in the general legislative field not bound by specific 
limitations, even though the particular field may border on ter- 
ritory dominantly in control of another department of the 
government.”* 


II 


In dealing with the lower Federal courts the admixture of 
government is written on the very face of the Constitution: “ The 
judicial Power of the United States shall be vested in . . . such 
inferior Courts as the Congress may from time to time ordain 
and establish.” ** To what extent may the work of these courts 
be determined by their creator, Congress, and to what extent is 
it predetermined by the conception of “ judicial power” with 





judicial and legislative or administrative proceedings to say that the courts can 
be called upon to punish as for a contempt of their authority a mere refusal 
to respond to this administrative inquiry as to facts [relevant to an investigation 
by the Interstate Commerce Commission].” 

24 Buttfield v. Stranahan, 192 U. S. 470, 496 (1904). 


25 Union Bridge Co. v. United States, 204 U. S. 364, 387 (1907). 

26 The Laura, 114 U. S. 411, 416 (1885). 

27 The Supreme Court has not invalidated a single Act of Congress as 
offending the doctrine of separation of powers on any philosophic or historic 
interpretation of that doctrine. As we shall see below. it has only refused in 
a few instances to assume powers sought to be extended to the Federal courts 
because such powers were beyond the functions which the judicial organ could 
discharge. See infra, p. 1020. 

28 Article I, Section 8. 
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which they are entrusted by their very creation? The term 
“ judicial power” is not self-defining; it is not, like “ jury ” *° 
or “ grand jury,” *° a technical term of fixed and narrow mean- 
ing; it does not, like “‘ unreasonable searches and seizures,”’ ** 
embody a familiar page of history. “ Judicial power ” sums up 
the whole history of the administration of justice in English and 
American courts through the centuries.** Therefore, we are not 
applying a static conception but are dealing with a process, the 
activities of which must be left unhampered by particularization, 
in order to be able to accommodate themselves to the changing 
demands of the administration of justice. The guiding consider- 
ation underlying the constitutional provisions for the judiciary 
was put presciently by Madison: “ Much detail ought to be 
avoided in the constitutional regulation of this department, that 
there may be room for changes which may be demanded by the 
progressive changes in the state of our population.” ** The Con- 
stitution followed his wisdom. It marked out broad classes of 
litigation, relating to types of litigants and the foundation of 
their claims, within which the judicial power was to be mani- 
fested. Especially did the Constitution not deal with procedure, 
the form in which law is administered, except in those very few 





29 Seventh Amendment: see Slocum v. N. Y. Life Insurance Co., 228 U. S. 
364 (1913); also Scotr, FUNDAMENTALS OF PROCEDURE, c. 3, Trial by Jury, 
70 et seq. 

80 Fifth Amendment: see Ex parte Bain, 121 U. S. 1 (1887); Breese v. 
United States, 226 U. S. 1 (1912). 

81 Fourth Amendment: see Boyd v. United States, 116 U. S. 616 (1886); 
- Weeks v. United States, 232 U. S. 383 (1914); Silverthorne Lumber Co. v. 
United States, 251 U. S. 385 (1920); Gouled v. United States, 255 U. S. 208 
(1921). 

82 The opinion in Michaelson v. United States, 291 Fed. 940, 946 (7th 
Cire., 1923) (discussed at length infra, p. 1049) shows the serious consequences 
which flow from a failure to observe the controlling differences in the process 
of interpreting words which. are defined and confined in their meaning because 
they are terms of art, or elucidated by specific history, like “jury,” or “ un- 
reasonable searches and seizures,” compared with the process of applying terms 
not defined nor delimited by technical encrustations or specific history, like 
“judicial power.” 

83 5 Hunt, WritIncs oF JAMES MADISON, 290-291. Madison, in the letter 
from which the text quotes, was dealing with Jefferson’s “ Draft of a Constitu- 
tion for Virginia,” but the letter was written in October, 1788, and reflected the 
views on constitutions which he applied at the Philadelphia Convention. 
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instances in which it incorporated safeguards sanctioned by 
deeply rooted experience.** 

Thus, the Constitution has prescribed very little in determining 
the content, and guiding the exercise, of judicial power. Neces- 
sarily the work of “ inferior Courts” depends upon the exercise 
by Congress of its express power to “constitute”? them. What 
then may Congress do under this power? It is futile to draw 
the answer from abstract speculation. The scope and qualities 
of a power which has been voluminously exercised since 1789 
must be looked for in the cumulative proof of its exercise. What 
is the picture of congressional authority over the work of the 
inferior Federal courts, as revealed by an analysis of all the Acts 
of Congress dealing with these courts, from the first session of 
the First Congress down to the present session of the Sixty- 
eighth Congress? An adequate picture can be formed only by 
a detailed scrutiny of what Congress has done, as set forth in a 
mass of legislation covering one hundred and thirty-four years 
and scattered over the dreary pages of forty-two volumes of 
the Statutes at Large. The decisive meaning of such a study, 
which is analytically summarized in an appendix,*’ cannot be 
read in the isolated instances of legislation. The ensemble effect 
of thousands of laws is the only true measure of the breadth and 
depth of congressional power. Any attempt to interpret the 
effect in a few words is bound to minimize and mutilate the 
authentic, if not succulent, testimony of the Acts of Congress. 

Even a surface view reveals a vast and detailed canvass. 
What courts shall be;*° where shall they sit and when;*’ what 
extraordinary circumstances shall justify other sittings;** what - 





84 Article III, Section 2, cl. 3 (Jury Trial); Article III, Section 3, cl. 1 (Proof 
of Treason) ; Fifth Amendment (Grand Jury and Self-Crimination) ; Sixth Amend- 
ment (Trial by Jury in Criminal Prosecutions and Confrontation by Witnesses) ; 
Seventh Amendment (Trial by Jury in Civil Actions). 

85 This legislation is often included in the most disorderly fashion in Acts 
otherwise absurdly unconcerned with courts. The unscientific character of 
the technique of Federal legislation clamors for correction by its responsible 
master, Congress. 

86 See Appendix I, pp. 1059 et seq., infra. Organizing Acts are included in 
Laws Regulating Time and Place of the Sittings of the Inferior Federal Courts. 

87 See Appendix I, p. 1059, infra, I, A, Laws Applicable to Particular Courts. 

88 See Appendix I, p. 1074, infra, I, B, General Provisions as to Irregular and 
Forced Sittings of Courts. 
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of a failure to sit;*° who can sue and where and for what;*° how 
are parties to be brought into court;** what proceedings may 
be taken before trial;*? what proceedings may be taken during 
trial;** how are facts to be established;** who is to determine 
the facts;*° how is the jury to be summoned and selected when 
it is the trier of facts; ** what are the rules for decision in different 
classes of cases;** when and to what extent must the law of the 
State in which the Federal court sits be followed;** when and 
what litigation may be taken out of State courts and put into 
the Federal courts; *® what remedies may be given; °° how may 
the remedies be enforced;™* to what extent are remedies final;°? 
how, when, and to what extent are actions of the court subject 
to review? * This only labels the broad divisions with which 
this legislation is concerned and to which the legislation gives 
detail and reality. But the mere catalogue covers the whole 





89 See Appendix I, p. 1074, infra, I, B, General Provisions as to Irregular 
and Forced Sittings of Courts. 

40 See Appendix I, p. 1075, infra, II, A, Classes of Cases of which the Various 
Courts are Empowered to take Original Cognizance; IV, C, Regulations of the 
Venue of Various Actions, p. 1091, infra. 

41 See Appendix I, p. 1089, infra, IV, A, Regulations of Mesne Process. 

42 See Appendix I, p. 1093, infra, IV, E, General Regulations of Methods of 
Pleading and Conduct of Trials; IV, E, Provisions for Expediting the Trial of 
Certain Causes. 

43 See note 42, supra. 

44 See Appendix I, p. 1092, infra, IV, D, Regulations Making Admissible or 
Available Certain Classes of Evidence; III, B, The Power to Compel the Pro- 
duction of Testimony, p. 1086, infra. 

45 See Appendix I, p. 1095, infra, IV, F, Specific Provisions for Jury Trial 
for Certain Defined Causes. 

46 See Appendix I, p. 1098, imfra, V, Laws Regulating the Composition, 
Selection and Powers of the Jury in the Inferior Federal Courts. 

47 See Appendix I, p. 1096, infra, IV, H, Regulations Concerning the Render- 
ing of Opinions and the Form of Decrees. 

48 See note 47, supra. 

49 See Appendix I, p. 1081, infra, II, C, Classes of Cases and Conditions under 
which the Various Courts are Empowered to Take Cognizance of Cases Originally 
Brought in the State Courts. 

50 See Appendix I, p. 1082, infra, III, Specific Powers Conferred on the 
Inferior Federal Courts. 

51 See Appendix I, p. 1090, infra, IV, B, Regulations of Final Process. 

52 See note 53, infra. 

53 See Appendix I, p. 1080, infra, II, B, Classes of Cases of which the Various 
Courts are Empowered to Take Appellate Jurisdiction; IV, J, Regulations of 
Time and Manner of Appeals, p. 1098, infra. 
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gamut of the work of courts and the way in which they should 
discharge it. Thus, and thus only, are we enabled to appre- 
ciate the intent and the extent of the dynamic power specifically 
conferred by the Constitution upon Congress when authorized 
“to constitute Tribunals inferior to the Supreme Court.” In 
truth, these courts live and move and have their being through 
the legislation of Congress. 

Are there, then, any limitations upon Congress? Of course 
there are. Apart from the few specific procedural provisions,” 
these limitations have their source in the fact that the “ Tri- 
bunals inferior to the Supreme Court” which Congress is 
authorized to “ constitute” must be “Courts.” At the time of 
the framing of the Constitution, a few basic ideas, more or less 
definite, had clustered around the very notion of a court. Natu- 
rally enough, the Supreme Court, as occasion arose, inferred 
these ideas from the term “ Courts ” and thereby, for practical 
purposes, wrote them into the Constitution. 

These limiting conceptions may be thus defined: (1) It is 
the characteristic of courts to decide and not merely to advise. 
Their work must be definitive and not consultative. They are 
an independent organ of government with finality of judgment 
within their domain, and not advisory adjuncts of the executive 
or the legislature.’ (2) Independence of judgment must be left 
to the court in cases where it may decide. Of course, it is 
the province of Congress to prescribe rules of substantive law 
as well as of practice, even to govern a specific litigation. But 
it may not coerce the judgment of courts by the imposition of 
an arbitrary rule.°° Obedience to such an attempt would under- 





54 See note 34, supra. 
55 Gordon v. United States, 117 U. S. 697 (1864) (reviewing the earlier 
instances beginning with Hayburn’s Case, 2 Dall. (U. S.) 409 (1792)); Muskrat 
v. United States, 219 U. S. 346, 362 (1911) (the judgment of the Supreme Court 
on certain legislation invoked by Congress “ will not conclude private parties, 
when actual litigation brings to the court the question of the constitutionality 
of such legislation. In a legal sense the judgment could not be executed, and 
amounts in fact to no more than an expression of opinion upon the validity 
of the acts in question”); see also Cohens v. Virginia, 6 Wheat. (U. S.) 264, 
405 (1821). ; 

56 See United States v. Klein, 13 Wall. (U. S.) 128, 147 (1871): “In the case 
before us . . . the court is forbidden to give the effect to evidence which, in its 
own judgment, such evidence should have, and is directed to give it an effect pre- 
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mine public confidence in the independence of the judiciary; 
judicial self-respect forbids obedience; “ due process ” precludes 
it. (3) The aptitude of judges and the quality of judicial ma- 
chinery puts bounds, as a practical matter, to the kind of business 
which should come before the courts and which, therefore, courts 
will assume.*’ The range of the controversy, the interests at 
stake, the materials for judgment, all may preclude judicial dis- 
position. Courts can deal only with controversies fit for them to 
handle. Congress cannot thrust upon courts the task of fixing a 








cisely contrary.” The Court (at p. 146) differentiated Pennsylvania v. The 
Wheeling etc. Bridge Co., 18 How. (U. S.) 421 (1855), by observing that “No 
arbitrary rule of decision was prescribed in that case.” To ask courts to apply 
an “arbitrary rule” is, in effect, to ask them not to administer law. Such a 
requirement is lacking in “due process of law.” McFarland v. American Sugar 
Co., 241 U. S. 79 (10916). 

57 The complexity and the difficulty of ascertaining the facts which underlie 
certain determinations, and the limited resources possessed by courts for enforce- 
ment of its judgments, impose necessary limitations upon the judicial function. 
It will not assume control where it cannot render a decree without involving 
itself in “ endless duty, inappropriate to the functions of the court ” because it 
is “ill-calculated” to perform it. Texas, etc., Railway Co. v. Marshall, 136 
U. S. 303, 406 (1890). So also Giles v. Harris, 189 U. S. 475, 488 (1903), 
refusing to assume jurisdiction over a bill seeking to compel colored voters to 
be enrolled on the voting lists and thereby to frustrate a conspiracy to dis- 
criminate against them: “If the conspiracy and the intent exist, a name on a 
piece of paper will not defeat them. Unless we are prepared to supervise the 
voting in that State by officers of the court, it seems to us that all that the 
plaintiff could get from equity would be an empty form. Apart from damages 
to the individual, relief from a great political wrong, if done, as alleged, by the 
people of a State and the State itself, must be given by them or by the legis- 
lative and political department of the. government of the United States.” 

Compare the grounds of dissent by Chief Justice Taney in Pennsylvania v. 
The Wheeling etc. Bridge Co., 13 How. (U. S.) 518, 579, 592 (1851), —“I am 
the more unwilling to assume this questionable jurisdiction, because the legislative 
department of the general government has undoubted power over the whole 
subject, and may regulate the height of bridges over the Ohio, and of the 
chimneys of steamboats when passing under them, and may, while it guards the 
rights of navigation in the stream, at the same time protect the rights of passage 
and travel over it. That department of the government has better means, too, 
of obtaining information, than the narrow scope of judicial proceedings can 
afford”? — with the subsequent action of Congress which, in effect, reversed the 
decision in the Wheeling Bridge case by applying a different view as to the rele- 
vant facts. See Pennsylvania v. Wheeling and Belmont Bridge Co., 18 How. (U. 
S.) 421 (1855). See also dissenting opinions of Mr. Justice Brandeis in Inter- 
national News Service v. Associated Press, 248 U. S. 215, 248, 262-267 (1918), 
and Pennsylvania v. West Virginia, 262 U. S. 553, 605, 618-623 (1923). 
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schedule of freight rates any more than Congress can avoid the 
unpleasant duty of framing a tax by passing it on to the courts.” 
So again, the conduct of foreign affairs, e.g., the recognition of a 
de facto government,” or the demarcation of international boun- 
daries,*° raises contentious issues; but the courts are not the 
organ of government adapted for their solution. (4) As an 
incident to their being, courts must have the authority “ neces- 
sary in a strict sense ” ** to enable them to go on with their work. 
In doing their work, courts, like others, may encounter obstruc- 
tions. They must, therefore, be invested with incidental powers 
of self-protection. A clamor in a court room may interrupt 
proceedings; a contumacious witness may halt a trial. These 
are actual and not argumentative obstructions. Some action is 
necessary to enable the court to proceed with its affairs. Courts, 
then, must have adequate authority to deal with such events. 
Either Congress must prescribe methods appropriate for such 
situations, or courts are thrown back upon their own resources. 
This manifestation of a court’s activity is not a mystical emana- 
tion inhering in the unique nature of a court; it is referable solely 
to the fact that a court has business in hand and must get on 
with it. 

The accumulated weight of repetition behind such a phrase as 





58 Compare Keller v. Potomac Elec. Power Co., 261 U. S. 428, 443-444 
(1923), with the characterization of rate-fixing as a form of taxation in New Eng- 
land Divisions Case, 261 U. S. 184, 196 (1923) (“ What the Commission did 
was to raise the additional revenues needed by the New England lines, in part, 
directly, through increase of all rates 40 per cent. and, in part, indirectly, through 
increasing their divisions on joint rates. In other words, the additional revenues 
needed were raised partly by a direct, partly by an indirect tax.”). 

59 United States v. Palmer, 3 Wheat. (U. S.) 610, 634-635 (1818); Jones v. 
United States, 137 U. S. 202 (1890); Oetjen v. Central Leather Co., 246 U. S. 
297- (1918). 

60 Foster v. Neilson, 2 Pet. (U. 8.) 253, 307, 309 (1829). See also con- 
curring opinion of White and Holmes, JJ., in Pearcy v. Stranahan, 205 U. S. 
257, 273 (1907). 

61 Holmes, J., in Craig v. Hecht, 263 U. S. 255, 280, 281 (1923). 

62 The leading American cases, and the English cases which they reflect, 
agree in deriving the authority to punish for contempt from “the natural right 
of self-defense,” to quote Attorney General Wirt’s phrasing in his argument in 
Anderson v. Dunn, 6 Wheat. (U. S.) 204, 219 (1821). See Chief Justice White 
in Marshall v. Gordon, 243 U. S. 521, 541, 542, 543 (1917), where the power 
is rested “solely” or “ only ” upon the “right of self-preservation.” 
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“inherent powers” of the lower Federal courts is a constant 
invitation to think words instead of things. It is imperative, 
therefore, to subject it to critical scrutiny. This we have ven- 
tured to do by refusing to regard the word “inherent” as a 
barrier to further inquiry. Whence and why do the powers “ in- 
here ” which are claimed to “inhere” in the inferior Federal 
courts? Do they “inhere” in nature,°* so that to deny these 
powers and yet to conceive of courts is a self-contradiction? Do 
they “inhere ” in our history, so that the formulated experience 
of the past embodies them? Do they “ inhere ” in the idea of a 
court’s usefulness, so that the courts would otherwise obviously 
fail in the work with which they are entrusted? These are the 
tests — analysis, history and social utility—-which have been 
applied °° in order to ascertain to what extent the discretionary 
power of Congress to “constitute Tribunals inferior to the Su- 
preme Court” is predetermined by the “ judicial power ” en- 
trusted to them upon their creation. The results have been 
recorded. 


III 


The particular aspect of “inherent power” of the inferior 
Federal courts with which we are dealing concerns their inci- 
dental capacity to remove obstructions to the discharge of their 
work. The conventional description of such obstruction is con- 
tempt, and the mode of dealing with it is characterized as the 
power of courts to punish for contempt. The fact of obstruc- 
tions to courts is as old as English courts,** and so also is 
the endeavor to remove them. But the ways and means by which 
this end was sought to be accomplished varied with variations 
in the nature of the obstruction. Likewise, the manner of re- 
moving obstructions was variously exercised by different courts 
and at different periods. 

The problem was a familiar subject-matter of legislation by 





62a The Oxford Dictionary gives as a figurative meaning of “inhere,” “to 
remain in mystical union with a Divine person,” but adds, “Now rare or 
obs[olete].” See 5 Murray, New Ene. Dict. 293, sub v. Inhere. 

62b Cf. Carpozo, NATURE OF THE JUDICIAL PROCESS, passim. 
63 See, for instance, 1 Pixe, History or CRIME, 257-258, 412-414 
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Parliament. Naturally it was included in the first Act of Con- 
gress dealing with the judiciary. The Act of 1789 provided: 


“Sec. 17. And be it further enacted, That all the said courts of 
the United States shall have power to . . . punish by fine or imprison- 
ment, at the discretion of said courts, all contempts of authority in 
any cause or hearing before the same. . . .” ** 


The occasions for the exercise of the power thus conferred 
were not defined. Courts were left to their own interpretations, 
based in part upon the traditional material of the common law, 
and in part upon those pervading conceptions of the liberty of the 
individual, as reflected in the political philosophy of the times, 
which underlay American constitutions. While, then, to this 
extent the matter was left at large and the specific types of 
obstructions against which the power could be invoked were not 
enumerated, Section 17 did enact “a limitation upon the manner 
in which the power shall be exercised and must be held to be 
a negation of all other modes of punishment.” * Since, how- 
ever, circumstances under which the power was to be used were 
not expressly limited, the door was left open for its arbitrary 
exercise. The possibility of abuse of such an undefined power 
was recognized by the courts themselves.°° But such an abuse, 
it was argued, “will be a public grievance, for which a remedy 
may be applied by the Legislature.” ° 

There was abuse. A succession of grievances against the ex- 
ercise of arbitrary judicial power culminated in the proceedings 
of impeachment against James H. Peck, a judge of the Federal 
District Court for the District of Missouri.*° The dramatic out- 
lines of the story are well known. But the significance of the 
case to the subsequent Federal law of contempt lies in the de- 





64 y Stat. 73, 83. - 

65 Ex parte Robinson, 19 Wall. (U. S.) 505, 512 (1873). 

66 See Ex parte Kearney, 7 Wheat. (U. S.) 38, 45 (1822), and, recently, 
Taft, C.J., in Craig v. Hecht, 263 U. S. 255, 279 (1923). 

67 Mr. Justice Story in Ex parte Kearney, supra, using the language of Lord 
Chief Justice De Grey in the Case of Brass Crosby, Lord Mayor of London, 
3 Wils. 188, 202 (1771). ‘ 

68 The whole record of the impeachment proceedings before the Senate as 
a High Court of Impeachment, together with the preliminary proceedings in the 
House of Representatives, are contained in STansBuRyY, REPORT OF THE TRIAL OF 
James H. Peck (Hilliard, Gray and Co., Boston, 1833). 
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tails of its history — the circumstances of the impeachment pro- 
ceedings, the consideration given to the law of contempt in the 
course of the arguments at the trial, its repercussion upon the 
legislation of the country. Judge Peck imprisoned and disbarred 
a lawyer for publishing a detailed criticism of an opinion while 
an appeal from him was pending. After the fullest consideration, 
articles of impeachment were presented by the House of Repre- 
sentatives,” and Judge Peck was put to trial before the Senate. 
Peck’s conduct was defended chiefly upon his good faith in fol- 
lowing what purported to be the staunch precedents of the com- 
mon law.”° These were decisions which Lord Coleridge fifteen 
years later thus characterized: “There are many cases in the 
older Digests and Abridgements on this subject, undoubtedly of 
a severe and stringent nature, and such as would ill bear to be 
applied in the present day.”** This defence, doubtless con- 
siderably reinforced by humane considerations, accentuated in 
this instance by the Judge’s age and blindness,” saved the day 
for the Judge. He was acquitted, but twenty-one out of forty- 
three senators pronounced him “ guilty.” 

In his closing argument Peck’s chief counsel, the great William 
Wirt, told the Senate-that “if the law [of contempt] as it stands 
be disapproved, it is in the power of Congress to change it.” ™ 





69 “Upon these facts, when brought before the House of Representatives by 
Lawless’ [the victim of Peck’s punishment] Memorial, there could be but one 
action. The Judiciary Committee voted an impeachment of the Judge, and 
Mr. Buchanan reported their recommendation on the 23rd of March, 1820.” 
1 Curtis, Lire or JAMES BUCHANAN, 107. 

70 E.g., William Wirt’s argument, in STANSBURY, op. cit., 503 et seq., and Mr. 
Meredith’s argument, ibid., 334 et seq. See the analysis of the English authori- 
ties by the learned Storrs, on behalf of the Managers, ibid., 372 et seq. 

71 In the Matter of Bentley Macleod, 6 Jur. 461, 462 (1842). 

72 See the closing argument of Wirt. StTanspury, op. cit., 475, 572. 

73 7 Conc. Des., 21st Cong., 2nd Sess., Jan. 31, 1831, (Gales & Seaton’s 
Reg.) col. 45. “It is quite apparent that no party feeling entered into the case.” 
1 Curtis, Lire oF JAMES BUCHANAN, 109. It is not without interest that among 
the Senators who pronounced Peck guilty there were two future Associate 
Justices of the Supreme Court, — John McKinley of Alabama, and Levi Wood- 
bury of New Hampshire. While on circuit Woodbury, J., took occasion to refer 
to Judge Peck’s impeachment and the resulting legislation, infra, pp. 1026 et seq., 
“modifying and regulating” the authority to punish for contempt. United 
States v. New Bedford Bridge, 1 Woodb. & M., 4o1, 440 (1st Circ., 1846); 27 
Fed. Cas..No. 15,867 at p. 104 (1847). 

74 STANSBURY, OP. Cit., 503. 
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Peck was acquitted on January 31st, 1831. The very next day, 
February 1st, 1831, Congress set in motion the process to 
“ change it.” On that day the House, without a division, directed 
its Committee on the Judiciary “ to inquire into the expediency of 
defining, by statute, all offences which may be punishable as 
contempts of the courts of the United States, and also to limit 
the punishment of the same.” In compliance with this reso- 


75 7 Conc. Des., 21st Cong., 2nd Sess., Feb. 1, 1831, (Gales & Seaton’s Reg.) 
cols. 560-561. This is the last reference in the Register of Debates to the pro- 
ceedings, in either House, which culminated in the Act of March 2, 1831. The 
legislative history of this measure is to be found in the original entries in the 
Journals of the Senate and House of Representatives. For a transcript of these 
entries we are indebted, through the good offices of Congressman John Jacob 
Rogers of Massachusetts, to Mr. W. A. Slade, Chief Bibliographer of the Library 
of Congress: 

“Feb. 1, 1831. On motion of Mr. Draper, Resolved, that the Committee 
on the Judiciary be directed to inquire into the expediency of defining, by 
statute, all offences which may be punishable as contempts of the courts of the 
United States, and also to limit the punishment of the same. (House Journal, 
245) 

“Feb. 10. Mr. Buchanan, for the Committee on the Judiciary, to which 
the subject has been referred on the 1st instant, reported a bill (No. 620) 
declaratory of the law concerning contempts of court; which bill was read the 
first and second time, and committed to the Committee of the Whole House on 
the state of the Union. (House Journal, 291) 

“Feb. ro. A motion was made by Mr. Buchanan that the Committee of 
the Whole House on the state of the Union, to which was committed the bill 
(No. 620) declaratory of the law concerning contempts of courts, be discharged 
from the further consideration thereof; and pending this motion, the hour 
allotted by the rules for the consideration of reports and motions expired. 
(House Journal, 329-330) 

“Feb. 28. An engrossed bill (No. 620) entitled ‘An Act declaratory of the 
law concerning contempts of court,’ was read the third time, and passed. 
(House Journal, 382) 

“Feb. 28. Received by the Senate from the House. (Senate Journal, 192) 

“March 1. Read the second time, considered as in Committee of the whole, 
and referred to the Committee on the Judiciary. (Senate Journal, 196) 

“March 2. Mr. Webster, from the Committee on the Judiciary, reported 
the bill with an amendment, which was read; the bill and the amendment were 
considered as in Committee of the whole, and the amendment having been 
agreed to, the bill was reported to the Senate, and the amendment being con- 
curred in, it was ordered that it be engrossed, and the bill read a third time as 
amended. The said amendment having been reported by the committee correctly 
engrossed, the bill was read the third time as amended, passed with the amend- 
ment. It was further ordered that the Secretary request the concurrence of the 
House of Representatives in the amendment. (Semate Journal, 205) 

“March 2. In the House. Amendment of the Senate read, amended, and 
agreed to by the House as amended. (House Journal, 400). 
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lution the Committee on the Judiciary, through James Buchanan, 
who had had charge of the prosecution against Peck, promptly, 
on February roth, brought in a bill, “declaratory of the law 
concerning contempts of court.” On February 28th the bill 
passed the House. On March 2nd it was reported by Webster 
from the Senate Committee on the Judiciary. On the same day 
the measure received its final form in both Houses, was approved 
by the President, and became law."* The powerful legislative 
influence generated by Peck’s trial did not exhaust itself in Con- 
gress. So deeply did the Peck case stir the country that State 
after State copied the new Federal law.” 

The historic record, thus very briefly summarized, does not 
leave any doubt as to the origin and objects of the Act of 
March 2nd, 1831. The lower Federal courts, having lived 
through this history and felt the statute in its setting, at once 





“March 2. Senate concurs in the House amendment. (Senate Journal, 209) 

“March 2. Approved by the President. (House Journal, 420; Senate Jour- 
nal, 221)” 

76 The text of this Act, being Chap. XCIX of the Acts of the Twenty-First 
Congress, 2nd Sess., follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America, in Congress assembled, That the power of the several courts 
of the United States to issue attachments and inflict summary punishments for 
contempts of court, shall not be construed to extend to any cases except the 
misbehaviour of any person or persons in the presence of the said courts, or 
so near thereto as to obstruct the administration of justice, the misbehaviour of 
any of the officers of the said courts in their official transactions, and the dis- 
obedience or resistance of any officer of the said courts, party, juror, witness, 
or any other person or persons, to any lawful writ, process, order, rule, decree, 
or command of the said courts. 

“SEC. 2. And be it further enacted, That if any person or persons shall, 
corruptly, or by threats or force, endeavour to influence, intimidate, or impede 
any juror, witness, or officer, in any court of the United States, in the discharge 
of his duty, or shall, corruptly, or by threats or force, obstruct, or impede, or 
endeavour to obstruct or impede, the due administration of justice therein, every 
person or persons, so offending, shall be liable to prosecution therefor, by in- 
dictment, and shall, on conviction thereof, be punished, by fine not exceeding 
five hundred dollars, or by imprisonment, not exceeding three months, or both, 
according to the nature and aggravation of the offence.” 

77 E.g., Georcia: (“Our own Act defining contempts is a literal copy of the 
law of Congress of March 1831,” Chipman v. Barron, 2 Ga. 220, 226 (1847) ); 
Missourt: 1835 Mo. Rev. Srar., Tit. Courts, § 57, p. 160; Onto: Act of Feb. 
24, 1834, 32 Onto Gen. Laws, Dec. Sess., 1833, p. 17; TENNESSEE: Act of Dec. 
Ig, 1831, c. XIX, 1831 Tenn. Pus. Acts, 34; see State v. Galloway, 3 Cold. 
(Tenn.) 326, 329, 338 (1868); VircintA: 1831 Vircinia Acts, c. XI, § 25, p. 48. 
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respected the restrictions which it imposed.” The great con- 
temporary commentator, Chancellor Kent, though he deplored 
the Act, affirmed its limitation of common-law assumptions.” 
Forty years later the Supreme Court sustained it.*® Its decision 
recognized that a court must be enabled to do its work free from 
obstruction; it also recognized the power of Congress to pro- 
vide for this requirement: 














“The moment the courts of the United States were called into 
existence and invested with jurisdiction over any subject, they be- 
came possessed of this power [to punish for contempt]. But the 
power has been limited and defined by the act of Congress of March 
2d, 1831. The act, in terms, applies to all courts; whether it can 
be held to limit the authority of the Supreme Court, which derives 
its existence and powers from the Constitution, may perhaps be a 
matter of doubt. But that it applies to the Circuit and District 
courts there can be no question. These courts were created by act 
of Congress. Their powers and duties depend upon the act calling 
them into existence, or subsequent acts extending or limiting their 
jurisdiction. The act of 1831 is, therefore, to them the law specify- 
ing the cases in which summary punishment for contempts may be 
inflicted. . . . As thus seen the power of these courts in the punishments 
of contempts can only be exercised to insure order and decorum in 
their presence, to secure faithfulness on the part of their officers in 
their official transactions, and to enforce obedience to their lawful 
orders, judgments, and processes.” ** 






















78 Ex parte Poulson, 15 Fed. Cas. No. 11,350 at p. 1205 (1835); United States 
v. Holmes, 26 Fed. Cas. No. 15,383 at pp. 360, 363 (1842). 

79 Kent’s Commentaries were first published in 1826. Therein he makes no 
specific reference to the power of Federal courts to punish contempts except a 
general reference to Section 17 of the Judiciary Act, supra, p. 1024. In his second 
edition, published in April, 1832, he refers to the Act of March 2nd, 1831, and 
points out that it “limited and defined ” the’ power given by the Judiciary Act. 
1 Kent, COMMENTARIES, 2 ed., 300, note d. In his third edition, published in 
1836, Kent, in an elaborate note, discusses the consequences of the Act of March 
2nd as revealed by judicial construction and legislative imitation. He had no 
doubt whatever that Congress by this Act accomplished a decided limitation 
of the power to punish for contempt theretofore assumed to have been granted 
to the Federal courts. He characterizes the Act as “a very considerable, if not 
injudicious abridgement of the immemorially exercised discretion of the courts 
in respect to contempts.” 1 Kent, CoMMENTARIES, 3 ed., 300-301. We shall see 
later how much error Kent casually packed away in his “ immemorially.” 

80 Ex parte Robinson, 19 Wall. (U. S.) 505 (1873). 

81 Ex parte Robinson, supra, 510-511. 
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The history of the times, the records of Congress, contemporary 
judicial construction, contemporary legal writing, the reflex of 
contemporary State legislation, a series of adjudications culmi- 
nating in a controlling Supreme Court decision should, one would 
suppose, have foreclosed any other opinion but that the Act of 
1831 was intended to, and did, limit drastically the authority of 
the inferior Federal courts as theretofore exercised in the ad- 
ministration of the law of contempts. 

But oblivion overtakes the past. The trial of Judge Peck is 
now nothing but a mouldy volume. And so, in 1918 Chief Justice 
White is found to say that the Act of 1831 “ conferred no power 
not already granted and imposed no limitations not already ex- 
isting.” ** Abuse of power furnished a great “public griev- 
ance,” ** the country became deeply aroused, a remedy was delib- 
erately “ applied by the Legislature,” ** it was widely followed 
in State legislation, it became imbedded in the practice and de- 
cisions of the Federal courts — yet three generations later the 
Chief Justice finds that nothing had really happened! Strangely 
enough, in the same opinion we are admonished that “it is es- 
sential to recall the situation existing at the time of the adoption 
of the Act of 1831 in order to elucidate its provisions.” *° Un- 
fortunately time seems wholly to have dimmed the significant 
details of “the situation’ out of which the Act of 1831 arose 
and which alone give it meaning. Pungent events of the early 
nineteenth century are sterilized in the faint references to them 
in 1918. The controlling fact attending “the situation” which 
gave rise to the Act of 1831 is completely distorted when Toledo 
Newspaper Co. v. United States suggests that “ the provision was 
intended to prevent the danger, by reminiscence of what had 
gone before, of attempts to exercise a power not possessed which, 
as pointed out in the Marshall Case,** had been sometimes done 
in the exercise of legislative power.” ** That is to say, there 

82 Toledo Newspaper Co. v. United States, 247 U. S. 402, 418 (1918). Only 
five members of the court concurred in this opinion. Two Justices took no part 
in the decision, and two — Holmes and Brandeis, JJ. —dissented (p. 422). 

83 Ex parte Kearney, 7 Wheat. 38, 45 (1822). 

84 [bid. 

85 Toledo Newspaper Co. v. United States, 247 U. S. 402, 416 (1918). 


86 Marshall v. Gordon, 243 U. S. 521 (1917). 
87 Toledo Newspaper Co. v. United States, supra, 416. 
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were abuses by Congress and so the courts were curbed! In 
truth, the abuse was not at all “in the exercise of legislative 
power ”; the demonstrated abuse was in the exercise of judicial 
power. On its face the Act dealt with courts and not with Con- 
gress. But let us avouch the testimony of earlier “ reminis- 
cence” than that of Chief Justice White. In 1882 Mr. Justice 
Field wrote: “the power to punish for contempt —a power 
necessarily incident to all courts for the preservation of order and 
decorum in their presence— was formerly so often abused for 
the purpose of gratifying personal dislikes, as to cause general 
complaint, and led to legislation defining the power and desig- 
nating the cases in which it might be exercised. The act of 
Congress of March 2, 1831, c. 99, limits the power of the courts 
of the United States. . . .” ** 

How are we to account for this amazing historical solecism of 
the late Chief Justice? Time plays queer tricks with the past, 
but particularly when the record of old events is so buried and 
scattered as is the history of the Act of 1831. Moreover, the 
inevitable limitations on judicial research *° are sometimes in- 





88 Ex parte Wall, 107 U. S. 265, 302 (1882). A former member of the 
Court had expressed himself with like effect, before Ex parte Robinson, supra, 
was decided. Judge Curtis, in his lectures on the jurisdiction and practice of 
the United States Courts, delivered in 1872-73, after adverting to the Peck 
case, proceeds: “In consequence of what then occurred an act was passed which 
is found in 4 Stat. at Large, 487.” He then quotes from the Act, and con- 
tinues: “The common-law authority of the court, as it has been exercised in 
England and in this country, and as it was exercised by Judge Peck in the 
case I spoke of, extended much wider than this.” Curtis, JURISDICTION OF THE 
Unirep Srates Courts, 181-182. 

89“ | . the condition of pressure under which causes are passed upon 
in the American urban communities of today, where crowded calendars pre- 
clude the thoroughness in presentation and deliberation in judicial study which 
were possible a century ago, prevent judicial law-making from achieving its 
best. An example from the law reports will make clear what this means. In 
4 Wheaton’s Reports, reporting the decisions of the Supreme Court of the United 
States for the year 1819, decisions in thirty-three cases are reported. In other 
words, seven judges decided thirty-three cases in that year. In 248-251 United 
States Reports, we may see the work of that court a hundred years later. In 1919 
the court wrote two hundred and forty-two opinions and disposed of six hundred 
and sixty-one cases. If we look only at the opinions written, where seven judges 
wrote thirty-three opinions in 1819, nine judges wrote two hundred and forty- 
two opinions in 1919.” So Dean Pound, in Spirir or tHE Common Law, 8-9. 
The most recent testimony is not relieving. In his statement before a sub- 
committee of the Senate Committee on the Judiciary, Mr. Justice Van Devanter 
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tensified by briefs of counsel. The influence of the brief for the 
Government in the Toledo Newspaper Co. case did not make for 
historical accuracy. The question in that case, in the language 
of the Government was “ purely one of the construction of the 
statute ” of 1831, and more specifically whether certain newspa- 
per criticisms within the facts of that case constituted misbehav- 
ior in the court’s “‘ presence, or so near thereto as to obstruct the 
administration of justice.” °° To elucidate the meaning of these 
generalized phrases in their applicability to newspaper criticism, 
appeal was made by the accused to the history of a Pennsylvania 
Act of 1809 dealing with the law of contempt.’ This Act and 
its history, it was claimed, were relevant because James 
Buchanan, the author of the Act of 1831, was a Pennsylvanian 
and presumably patterned his Federal bill upon the experience 
of his State.°® The Government met this argument, and urged 
decisive differences, by a “ deadly parallel ” in which it purported 
to juxtapose the Pennsylvania Act of 1809 with “ the Act as it 
passed Congress in 1831,” as follows: 





PENNSYLVANIA ACT 
(Act of April 3, 1809) 


FEDERAL ACT 
(Act of March 2, 1831) 





“An act concerning contempts “An act declaratory of the 
of court. law concerning contempts of 
Sec. 1. The power of the judges court. 
of the several courts of this Com- That the power of the several 


monwealth, to issue attachments courts of the United States to 
and inflict summary punishments issue attachments, and _ inflict 
for contempts of court, shall be summary punishments for con- 
restricted to the following cases, tempts of court, shall not be con- 





gave a comparative analysis of the business disposed of by the Supreme Court 
for the decade beginning with the October 1913 Term: “ The summary shows 
that from 1913 to 1923 the number of new cases coming into the court increased 
from 526 to 720, and that the number of cases disposed of during those years 
increased from 597 in 1913 to 765 at the October, 1922, term.” Hearing before 
Sub-Committee of Committee on Judiciary, U. S. Sen., 68th Cong., rst Sess., on 
S. 2060 and S. 2061 (Feb. 2, 1924), pp. 27-28, 43-45. 

90 Toledo Newspaper Co. v. United States, supra, Brief for the United States, 
P. 26 (Record and Briefs, U. S. Reports). 

®1 Toledo Newspaper Co. v. United States, supra, Brief for Plaintiffs in 
Error, p.- 20. 
92 Tbid., 22. 
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that is to say, to the official mis- 
conduct of the officers of such 
courts respectively, to the negli- 
gence or disobedience of officers, 
parties, jurors, or witnesses against 
the lawful process of the court, 
to the misbehavior of any person 
in the presence of the court, ob- 
structing the administration of 
justice. 

Sec. 2 All publications out of 
court respecting the conduct of 
the judges, officers of the court, 
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strued to extend to any cases, ex- 
cept the misbehavior of any person 
or persons in the presence of said 
courts, or so near thereto as to 
obstruct the administration of 
justice, the misbehavior of any of 
the officers of said courts in their 
official transactions, and the dis- 
obedience or resistence by any 
officer of the said courts, party, 
juror, witness, or any other per- 
son or persons, to any lawful 
writ, process, order, rule, decree, 











or command of the said courts. 
(Not carried into the Federal 
statute.) ” °° 


jurors, witnesses, parties or any 
of them, of, in or concerning any 
cause pending before any court of 
this Commonwealth shall not be 
construed into a contempt of the 
said court, so as to render the 
author, printer, publisher, or 
either of them, liable to attach- 
ment and summary punishment 
for the same.” ** 


This apparent demonstration finds its way into the opinion of 
the court: ? 


“The contention so earnestly expressed, that the express provision, 
found in a statute enacted in Pennsylvania in 1809, following im- 
peachment proceedings against certain judges of that State and deal- 
ing with the extent of the power to base a contempt proceeding upon 
a newspaper publication, should be by implication read into the Act 
of 1831 and by filtration implied in § 268, Judicial Code, we think 
is answered by its mere statement, since, if it be conceded for argu- 
ment’s sake only that the provision in the Pennsylvania statute relied 
upon had the significance now attributed to it and that the Pennsyl- 
vania statute was the model of the Act of 1831 the omission from that 
Act of the provision referred to as it existed in the Pennsylvania law 
is the strongest possible evidence of the purpose not to enact such 
provision.” ** 

98 Toledo Newspaper Co. v. United States, supra, Brief for the United States, 


38-40. 
®4 Toledo Newspaper Co. v. United States, 247 U. S. 402, 420 (1918). 
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Thus we see that the “deadly parallel” in the Government’s 
brief “ by filtration ” becomes the opinion of the Supreme Court. 
Unfortunately, the Government’s parallel is not a true picture. 
It did not print what it purported to print.” It mutilated both 












the Pennsylvania Law and the Act of Congress. 
exact parallel which the Government did not print: 


PENNSYLVANIA Act % 
(Act of April 3, 1809) 


CHAPTER LXXVIII.— An 
ACT concerning contempts of 
court. 

Sect. I. Be it enacted by the 
Senate and House of Represen- 
tatives of the Commonwealth of 
Pennsylvania, in General Assem- 
bly met, and it is hereby enacted 
by the authority of the same, 
That from and after the pass- 
ing of this act, the power of the 
judges of the several courts of 
this commonwealth to issue at- 
tachments and inflict summary 
punishments for contempts of 
court shall be restricted to the 
following cases, that is to say, 
To the official misconduct of the 
officers of such courts respectively, 
to the negligence or disobedience 
of officers, parties, jurors, or wit- 





Here is the 





FEDERAL Act % 
(Act of March 2, 1831.) 


CHAP. XCIX.—An Act de- 
claratory of the law concerning 
contempts of court. 

Be it enacted by the Senate 
and House of Representatives of 
the United States of America, in 
Congress assembled, That the 
power of the several courts of 
the United States to issue attach- 
ments and inflict summary pun- 
ishments for contempts of court, 
shall not be construed to extend 
to any cases except the misbe- 
haviour of any person or persons 
in the presence of said courts, or 
so near thereto as to obstruct the 
administration of justice, the 
misbehaviour of any of the officers 
of the said courts in their of- 
ficial transactions, and the dis- 
obedience or resistance by any 





95 Toledo Newspaper Co. v. United States, supra, Brief for the United 






States, p. 27: “On page 39 of this brief is printed the act as it passed Congress 
in 1831, under the title ‘An Act Declaratory of the Law Concerning Contempts 


of Courts.’ ” 


96 1808-09 Pa. Acts, c. 78, p. 146; § Pa. Laws 1809-12 (5 Smith’s Laws), 









55; Sixth Report of Commissioners to Revise Civil Code of Pennsylvania, No. 
839, pp. 600 (350), 605 (355) (1835); 1836 Pa. Laws, 784, § 23; 1920 Pa. Srar. 
§ 5484. For the history leading up to the Pennsylvania legislation, see Res- 
publica v. Oswald, 1 Dall. (U. S.) 319 (1788), particularly note beginning at 
Pp. 329; Respublica v. Passmore, 3 Yeates (Pa.) 441 (1802); Hamitton, TRIAL oF 
PENNSYLVANIA JUDGES. 

87 4 Strat. 487. 
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nesses against the lawful process 
of the court, to the misbehavior 
of any person in the presence of 
the court, obstructing the adminis- 
tration of justice. 


Sect. II. Amd be it further 
enacted by the authority afore- 
said, That from and after the 
passing of this act, all publica- 
tions out of court respecting the 
conduct of the judges, officers of 
the court, jurors, witnesses, par- 
ties or any of them, of, in and 
concerning any cause pending be- 
fore any court of this common- 
wealth, shall not be construed 
into a contempt of the said court, 
so as to render the author, printer, 
publisher, or either of them, liable 
to attachment and summary pun- 
ishment for the same [.]; but 
if such publication shall im- 
properly tend to bias the minds 
of the public, the court, the 
officers, jurors, witnesses or any 
of them, on a question pending 
before the court, any person feel- 
ing himself aggrieved by such 
publication, shall be at liberty 
either to proceed by indictment, 
or to bring an action at law 
against the author, printer, pub- 
lisher or either of them, and re- 
cover thereupon such damages as 
a jury may think fit to award. 
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officer of the said courts, party, 
juror, witness, or any other per- 
son or persons, to any lawful writ, 
process, order, rule, decree, or 
command of the said courts. 


Sect. 2. And be it further en- 
acted, That if any person or per- 
sons shall, corruptly, or by threats 
or force, endeavour to influence, 
intimidate, or impede any juror, 
witness, or officer, in any court 
of the United States, in the dis- 
charge of his duty, or shall, cor- 
ruptly, or by threats or force, 
obstruct, or impede, or endeavour 
to obstruct or impede, the due 
administration of justice therein, 
every person or persons, so of- 
fending, shall be liable to prosecu- 
tion therefor, by indictment, and 
shall, on conviction thereof, be 
punished, by fine not exceeding 
five hundred dollars, or by im- 
prisonment, not exceeding three 
months, or both, according to the 
nature and aggravation of the 
offence.** 





®8 The variations between the actual texts and the Government’s comparison 
have thus been indicated above: (1) In the Pennsylvania Act [.]; indicates that 
the Government changed the semi-colon in Sect. II into a period, and the itali- 


cized portions after the semi-colon the Government wholly omitted. 


(2) In the 


Federal Act the whole of-the italicized Sect. 2 was omitted in the Government’s 


version. 
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Sect. III. And be it further 
enacted by the authority afore- 
said, That the punishment of im- 
prisonment in the first instance 
shall extend only to such con- 
tempts as are committed in open 
court; and all other contempts 
shall be punished by fine only: 
Provided always, That the sheriff 
or other proper officer, may take 
into custody, confine or commit 
to jail, any person fined for a 
contempt, until such fine is dis- 
charged or paid; but if he shall 
be unable to pay such fine, such 
person may be committed to 
prison by the court for any time 
not exceeding three months. 


Sect. IV. And be it further en- 
acted by the authority aforesaid, 
That notwithstanding any thing in 
this act contained, the said courts 
shall have power respectively to 
make rules upon any sheriff or 
coroner for the return of any writ 
or writs for the payment of money 
received on any execution or 
process, and for the production of 
the body after a return of cepi 
corpus to an execution, or in de- 
fault thereof for the payment of 
the debt and costs, and also to 
compel obedience to the said 
rules or any of them by attach- 
ment. And the said courts shall 
have the same powers against 
former sheriffs and coroners: Pro- 
vided, That complaint and appii- 
cation is made for that purpose 
within one year after the termina- 
tion of. their said offices respec- 
tively. 
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Sect. V. And be it further 
enacted by the authority afore- 
said, That this act shall be and 
continue in force for and during 
the term of two years from the 
passing thereof, and from thence 
unto the end of the next session 
of the legislature.®* 
















This true comparison of the two Acts incontestably reveals the 
lineage of the Act of 1831. Of course Buchanan was familiar 
with the Pennsylvania history of contempt. He relied on it 
in the impeachment proceedings against Peck.*” He referred 
specifically to the terms of the Pennsylvania Act. He plainly 
drew on this Act when charged by the House with the duty of 
reporting on the law of contempt in the Federal courts. In his 
argument in the Peck case Buchanan assumed that the limita- 
tions expressed in the Pennsylvania Act impliedly restrained, 
from the very genius of our institutions, the authority of the 
Federal courts to deal with contempt.’ The Peck case dramati- 
cally revealed the actualities of abuse. Peck’s acquittal might 
be misinterpreted to sanction such conduct. Having insisted 
throughout the Peck trial that the power to punish for contempts 
did not extend to conduct such as the Peck case illustrated, what 
more inevitable than that when Buchanan came to frame a 
measure he should deal with the power to punish for contempt 
in terms declaratory **' of what he believed the law to be rather 
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98 See p. 1034, supra, for text of note. 

99 STANSBURY, OP. cit., 430-432, 441; 2 Moore, Works oF JaAMes BucHANAN, 
90-93, 107. 

99a STANSBURY, Op. Cit., 432-433; Moore, op. cit., 93-04. 

100 F.g., STANSBURY, Op. Cit., 439; Moore, op. cit., 104. 

101 Of course the Act of 1831 was put in declaratory terms because to 
Buchanan and the proponents of the measure that Act was merely an affirma- 
tion of existing law. (See Buchanan’s argument in Sranssury, op. cit., 439 et 
seq.; Moore, op. cit., 104 et seq.). It is significant that Buchanan, in proposing 
as a statement of the law of contempt in the Federal courts for the future that 
which he deemed it to have been in the past, but as to which doubts were cast 
by Peck’s trial and acquittal, followed word for word the “declaratory ” 
formula by which the Eleventh Amendment “ construed ” the “ Judicial power ” 
not to apply to cases to which the Supreme Court, in Chisholm wv. Georgia, 2 
Dall. (U. S.) 419 (1793), had previously held that it did apply. (Eleventh 
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than to use terms of innovation. His classification of cases call- 
ing for summary remedy, Buchanan substantially modelled upon 
Section 1 of the Pennsylvania Act.** As for Section 2 of the 
Pennsylvania Act, it is not true, as stated in the mutilated par- 
allel of the Government’s brief in the Toledo Newspaper Co. case, 
that this provision was “ not carried into the Federal Statute.” *°* 
Section 2 of the Federal Act deals precisely with the subject-mat- 
ter of Section II of the Pennsylvania Act. Both treat of remoter 
interferences with the administration of justice, which do not call 
for summary punishment. Both prescribe in such cases the 
normal process of indictment. The Pennsylvania Act deals with 
the subject partly negatively, by specifically, and not merely im- 
pliedly, excluding the instances dealt with by Section II from the 
scope of Section I, but, also, it makes these instances indictable 
offenses. The Act of 1831 in its corresponding Section 2 treats 
the subject altogether positively and formulates a broader 
generalization of cases for indictment. 

The Toledo Newspaper Co. case, as we have seen, merely 
involved a construction of Section 268 of the Judicial Code,’“ 
the present form of the Act of 1831. But the historical misin- 
terpretations which were resorted to in its solution and the un- 
critical restoration, by way of obiter dicta, of a discredited chap- 
ter in the law of contempt have had their baneful influence. 





Amendment: “ The Judicial power of the United States shall not be construed 
to extend to” etc.; Act of March 2nd, 1831: “ The power of the several courts 
of the United States to ... inflict summary punishments for contempts of 
court, shall not be construed to extend to” etc.). This is, of course, a familiar 
device. The language of declaration often conceals legislative creation. 

102 1808-09 Pa. Acts, 146, supra, p. 1033. 

103 Toledo Newspaper Co. v. United States, supra, Brief for the United States, 
P. 30. 

104 The Act of March 2nd, 1831, has been mutilated in recent application 
because it has been taken out of its historic and legislative environment. In 
turn, that intellectual dislocation has doubtless been considerably influenced be- 
cause, by the physical rearrangement of the two sections of the Act in subsequent 
revisions of Federal laws, the organic inter-relation of Sections 1 and 2 has been 
lost sight of. In the Revised Statutes Section 1 of the Act of 1831 became Sec- 
tion 725 under the title “ The Judiciary”; while Section 2 of the Act of 1831 
became Section 5399 included under the title “Crimes.” In the Criminal Code 
of 1910, R. S. § 5309 in turn became Section 135 (35 Stat. 1088, 1113); while 
R. S. § 725 became Section 268 of the Judicial Code of 1912 (36 Srat. 1087, 
1163). 
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Indifferent to past experience, extravagant claims are made in 
behalf of the “ inherent power” of the lower Federal courts. 
Stimulated by the Toledo Newspaper Co. case, some of the 
lower Federal courts, wholly unmindful of the history of the Act 
of 1831, in effect have written this Act off the statute-books.’” 










IV 













But one more Act calls for construction. It raises our final 
‘problem. By the Act of October 15, 1914, familiarly known as 
the Clayton Act,"°® Congress, in the special class of cases of 













105 See, for instance, United States v. Craig, 279 Fed. goo (S. D. N. Y., 
1921), and Mr. Justice Holmes’ comment upon the action of the offended judge: 
“ Unless a judge while sitting can lay hold of anyone who ventures to publish 
anything that tends to make him unpopular or to belittle him I cannot see what 
power Judge Mayer had to touch Mr. Craig. ...A man cannot be summarily 
laid by the heels because his words may make public feeling more unfavorable 
in case the judge should be asked to act at some later date, any more than he 
can for exciting feeling against a judge for what he already has done.” Craig 
v. Hecht, 263 U. S. 255, 281 et seg. (1923) (the majority for jurisdictional 
reasons did not consider the merits). See also Cornish v. United States, 299 
Fed. o00 (6th Circ. 1924). 

106 38 Stat. 730, 738, 740. 

“Sec. 21. That any person who shall willfully disobey any lawful writ, 
process, order, rule, decree, or command of any district court of the United States 
or any court of the District of Columbia by doing any act or thing therein, or 
thereby forbidden to be done by him, if the act or thing so done by him be 
of such character as to constitute also a criminal offense under any statute of 
the United States, or under the laws of any State in which the act was com- 
mitted, shall be proceeded against for his said contempt as hereinafter provided. 

“Sec. 22. That whenever it shall be made to appear to any district court 
or judge thereof, or to any judge therein sitting, by the return of a proper 
officer on lawful process, or upon the affidavit of some credible person, or by 
information filed by any district attorney, that there is reasonable ground to 
believe that any person has been guilty of such contempt, the court or judge 
thereof, or any judge therein sitting, may issue a rule requiring the said person 
so charged to show cause upon a day certain why he should not be punished 
therefor, which rule, together with a copy of the affidavit or information, shall 
be served upon the person charged, with sufficient promptness to enable him 
to prepare for and make return to the order at the time fixed therein. If upon 
or by such return, in the judgment of the court, the alleged contempt be not 
sufficiently purged, a trial shall be directed at a time and place fixed by the 
court: Provided, however, That if the accused, being a natural person, fail or 
refuse to make return to the rule to show cause, an attachment may issue against 
his person to compel an answer, and in case of his continued failure or refusal, 
or if for any reason it be impracticable to dispose of the matter on the return 
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criminal contempt coming “ within the purview” of that Act, 
provided that the trial of such contempts “ may be by the court, ' 
or, upon the demand of the accused by a jury . . . and such 
trial shall conform, as near as may be, to the practice in criminal 





day, he may be required to give reasonable bail for his attendance at the trial 
and his submission to the final judgment of the court. Where the accused is a 
body corporate, an attachment for the sequestration of its property may be 
issued upon like refusal or failure to answer. 

“Tn all cases within the purview of this Act such trial may be by the court, 
or, upon demand of the accused, by a jury; in which latter event the court may 
impanel a jury from the jurors then in attendance, or the court or the judge 
thereof in chambers may cause a sufficient number of jurors to be selected and 
summoned, as provided by law, to attend at the time and place of trial, at 
which time a jury shall be selected and impaneled as upon a trial for mis- 
demeanor; and such trial shall conform, as near as may be, to the practice in 
criminal cases prosecuted by indictment or upon information. 

“If the accused be found guilty, judgment shall be entered accordingly, pre- 
scribing the punishment, either by fine or imprisonment, or both, in the dis- 
cretion of the court. Such fine shall be paid to the United States or to the 
complainant or other party injured by the act constituting the contempt, or may, 
where more than one is so damaged, be divided or apportioned among them as 
the court may direct, but in no case shall the fine to be paid to the United 
States exceed in case the accused is a natural person the sum of $1,000, nor shall 
such imprisonment exceed the term of six months: Provided, That in any case the 
court or a judge thereof may, for good cause shown, by affidavit or proof taken 
in open court or before such judge and filed with the papers in the case, dispense 
with the rule to show cause, and may issue an attachment for the arrest of the 
person charged with contempt; in which event such person, when arrested, 
shall be brought before such court or a judge thereof without unnecessary delay 
and shall be admitted to bail in a reasonable penalty for his appearance to 
answer to the charge or for trial for contempt; and therefter the proceedings 
shall be the same as provided herein in case the rule had issued in the first 
instance. 

“Sec. 23. That the evidence taken upon the trial of any persons so accused 
may be preserved by bill of exceptions, and any judgment of conviction may 
be reviewed upon writ of error in all respects as now provided by law in 
criminal cases, and may be affirmed, reversed, or modified as justice may re- 
quire. Upon the granting of such writ of error execution of judgment shall be 
stayed, and the accused, if thereby sentenced to imprisonment, shall be admitted 
to bail in such reasonable sum as may be required by the court, or by any 
justice, or by any judge of any district court of the United States or any 
court of the District of Columbia. 

“Sec. 24.- That nothing herein contained shall be construed to relate to 
contempts committed in the presence of the court, or so near thereto as to 
obstruct the administration of justice, nor to contempts committed in dis- 
Obedience of any lawful writ, process, order, rule, decree, or command entered 
in any suit or action brought or prosecuted in the name of, or on behalf of, the 
United States, but the same, and all other cases of contempts not specifically 
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cases prosecuted by indictment or upon information.” **’ The 
Act specifically leaves for summary disposition those cases which, 
in the language of Chief Justice White, “ involve the character- 
istic upon which the power to punish for contempt must rest,” **° 
namely, obstructions “to the performance of judicial duty re- 
sulting from an act done in the presence of the court.”*° The 
special class of cases dealt with by the Clayton Act, for which 
the procedure of a jury trial is authorized;;solely affects acts 
which “constitute also a criminal offense under any statute of 
the United States, or under the laws of any State in which the 
act was committed.” "° The policy which moved Congress to 
this legislation has been aptly put by Judge Rose: 


“What it had in mind was plain enough. In the course of a strike 
some one may be assaulted, or some property may be willfully in- 





embraced within section twenty-one of this Act, may be punished in conformity 
to the usages at law and in equity now prevailing. 

“Sec. 25. That no proceeding for contempt shall be instituted against any 
person unless begun within one year from the date of the act complained of; 
nor shall any such proceeding be a bar to any criminal prosecution for the same 
act or acts; but nothing herein contained shall affect any proceedings in con- 
tempt pending at the time of the passage of this Act.” 

107 Sec. 22, par. 2; 38 STAT. 730, 739. 

108 Fx parte Hudgings, 249 U. S. 378, 383 (10919) (this is the last case in 
which Chief Justice White considered the nature of the power of the Federal 
courts to punish for contempt). 

109 Ibid. 

110 Sec. 21; 38 Stat. 730, 738. This paper is concerned with constitutional 
issues raised by the sections of the Clayton Act dealing with contempt and not with 
the construction of those sections. A series of decisions have narrowly confined 
their applicability. (1) Jury trial must be duly demanded by accused. Couts v. 
United States, 249 Fed. 595 (8th Circ., 1918). (2) “Cases within the purview 
of this Act,” Sec. 23, means cases arising under the various Federal anti-trust laws. 
Canoe Creek Coal Co. v. Christinson, 281 Fed. 559 (W. D. Ky., 1922); Mc- 
Gibbony v. Lancaster, 286 Fed. 129 (sth Circ., 1923). (3) Conduct complained 
of must, apart from being a contempt, constitute a criminal offence under Federal 
or State laws. Patton v, United States, 288 Fed. 812 (4th Circ., 1923); Talia- 
ferro v. United States, 290 Fed. 906 (4th Circ., 1923). (4) Jury trial is not 
granted by statute in contempt proceedings growing out of action by the United 
States. Swepston v. United States, 251 Fed. 205 (6th Circ., 1918); Forrest v. 
United States, 277 Fed. 873 (oth Circ., 1922). (5) Jury trial is not applicable 
to immediate obstructions to the administration of justice excepted by Sec. 24, 
such as an attempt to influence a juror. Couts v. United States, supra. 

These provisions of the Clayton Act have been enforced, and criminal con- 
tempts have been tried by jury in a number of reported cases: Tosh v. West 
Kentucky Coal Co., 252 Fed. 44 (6th Circ., 1918); Jennings v. United States, 
264 Fed. 399 (8th Circ., 1920); Dunham v. United States, 289 Fed. 376 (sth 





POWER TO REGULATE CONTEMPTS 1041 


jured or destroyed. If an injunction has been issued, such acts are 
usually breaches of it, and they, of course, are always criminal of- 
fenses. There had been much complaint that a jury trial, to which an 

accused was entitled if the thing charged against him was a crime, would 
be denied him if it was called a contempt. Congress felt that sub- 
stantial rights should not depend upon what appeared to many to be 
nothing but a play upon words. 

“Moreover, when the contempt charged was also a definite criminal 
offense, it was easy to make adequate provision for its trial by jury. 
What were the necessary legal elements of the crime in question had 
been defined in countless cases. The evidence required to prove it had 
been many times passed upon. Most of the other possible incidents 
of a trial for the thing charged had received judicial consideration. 
The rules were fixed and generally known. When the accused was 
charged with assault, manslaughter, murder, malicious destruction of 
property, arson, or some other definite crime, the issues upon which 
the jury would be called upon to pass were simple.” *"* 


_ The constitutionality of this legislation has been challenged. 
Certainly the judges of an earlier generation would have made 
short shrift of such claim. A series of cases finally established 
that the Constitution did not compel trial by jury in criminal 
contempts."* Does the Constitution forbid it? Assume that 
the Clayton Act, within its confines, introduces a new practice 
for the trial of criminal contempts. ‘“ Novelty is not a consti- 





Circ., 1923). The convictions brought in by juries cast illuminating light on 
the fears that juries do not convict in these cases. The constitutionality of this 
legislation has thus been acted upon, or not questioned, by the Circuit Courts of 
Appeal for the Fourth, Fifth, Sixth, Eighth, and Ninth Circuits. 

In addition to the central problems of constitutionality discussed in this 
paper, it has been argued that the differentiation made by the Clayton Act in 
the procedure to be applied to different types of criminal contempt is an arbitrary 
classification. We only note the point to dismiss it. See Couts v. United 
States, 249 Fed. 595, 507 (8th Circ., 1918). 

111 Taliaferro v. United States, 290 Fed. 906, 910-911 (4th Circ., 1923). 

112 Kilenbecker v. Plymouth County, 134 U. S. 31 (1890); Gompers v. 
United States, 233 U. S. 604, 610 (1914) (“ Trial by jury as it has been gradually 
worked out and fought out has been thought not to extend to them as a matter 
of constitutional right.”). If the attack on the contempt features of the Clayton 
Act were sound, it is surprising that, in all the cases in which the Supreme Court 
has been called upon to deal with the claim that the constitutional safeguards as 
to trial by jury in themselves covered criminal contempt, the Court did not 
briefly reject the claim by resting on the recent assumption that such a proceed- 
ing could not even be prescribed by Congress because it would be an unconsti- 
tutional infringement on the prerogative of the courts. 
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tutional objection.” *** Mutability, not fixity is the characteristic 
of procedure. Only those very few procedural institutions, 
which survived through the centuries as essential safeguards 
of individual liberty, found specific lodgment in the Constitu- 
tion. All else was left to the needs and adaptations of experience. 
Especially as to procedural matters, Congress, charged with 
“constituting ” the courts, had to be given the widest discretion. 
But the Clayton Act does nothing new. It is as old as the 
best traditions of the common law. Building on the earlier re- 
searches of Mr. Solly-Flood,’** the Senior Master of the English 
Chancery Division, Sir John Charles Fox, in a notable series of 
essays **° has rendered luminously clear the common-law his- 
tory of procedure governing the trial of criminal contempt: 
1. Down to the early part of the eighteenth century cases of 
contempt even in and about the common-law courts when not 
committed by persons officially connected with the court were 
dealt with by the ordinary course of law, i.e., tried by jury, ex- 
cept when the offender confessed or when the offense was com- 
mitted “in the actual view of the court.” *° A striking illustra- 
tion of this procedure is recorded in the roll of the Eyre of Kent 
at the time of Edward II (1313-1314)."’ The reason for the 





113 Arizona Employers’ Liability Cases, 250 U. S. 400, 419 (1910). 

114 F, Solly-Flood, Q. C., “ The Story of Prince Henry of Monmouth and 
Chief-Justice Gascoign,” 3 Trans. Royat Hist. Soc. (N. S.) 47, 147 (1885). 

115 “The King v. Almon,” 24 Law Q. Rev. 184, 266, (1908); “The Sum- 
mary Process to Punish Contempt,” 25 Law Q. Rev. 238, 354 (1909); “ Eccen- 
tricities of the Law of Contempt of Court,” 36 Law Q. Rev. 394 (1920); “ The 
Nature of Contempt of Court,” 37 Law Q. Rev. 101 (1921); “The Practice in 
Contempt of Court Cases,” 38 Law Q. Rev. 185 (1922); “ The Writ of Attach- 
ment,” 40 Law Q. Rev. 43 (10924). 

116 [bid., passim; see particularly 24 Law Q. Rev. 191, 270, 36 Law Q. Rev. 
394, 398. 

147 “ TRESPASS.” 

“THOMAS OF CHARTHAM VU. BENET OF STAMFORD.” 
“Note from Eyre Roll.” 

“Master Thomas, of Chartham, makes complaint before the Justices here 
that, in this Eyre of Justices that now is, upon the Tuesday next after the 
feast of St. Mary Magdalene, while he was arraying an assize of novel disseisin 
against Benet of Shamelesford and was about to proffer pleas of divers plaints 
and trespasses against the same Benet, the aforesaid Benet came into the hall of 
the palace of Canterbury, wherein the said Justices were then sitting to hold the 
pleas of our lord the King, and of malice aforethought drew out a certain knife, 
and with that same knife did wound the said Thomas upon the arm, intending 
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rule was found in the very conception of criminal contempt. 
Selden gives us the meat of the matter. Contempts are “ only 





indeed to kill him, but he, the said Thomas, was rescued by certain that stood 
by; and this the aforesaid Benet did here and in the presence of the aforesaid 
Justices in contempt of our lord the King and of his Court, and to the grievous 
damage of the said Master Thomas. 

“ And Benet, being then present in the said hall, was arrested and brought 
before the aforesaid Justices; and was asked how he would acquit himself of 
these charges, etc. And he fully admitted that he had drawn his knife aforesaid 
and had thrown it at the said Thomas; but he said that he had not wounded him, 
nor committed other trespass upon him, as had been imputed to him. And of this 
he puts himself upon the country. And Thomas does likewise. Wherefore the 
Justices proceed to make inquest of the matter by certain law-worthy men that 
were in the aforesaid hall and that had been present at the aforesaid happenings 
etc. The Jury say upon their oath that the aforesaid Benet drew his knife 
aforesaid of malice aforethought and attacked the aforesaid Thomas with intent to 
kill him; and with the said knife did wound the aforesaid Thomas upon his arm; 
and that then, while the aforesaid Thomas was fleeing from the aforesaid attack, 
the said Benet pursued him with his knife aforesaid, and would have killed 
him if it had not happened that he was rescued by some that stood by. And 
the Jury, being asked what damages the aforesaid Thomas had sustained by 
reason of the aforesaid trespass, say that he was endamaged to the sum of 
forty marks. So it is adjudged that the aforesaid Thomas recover against 
the aforesaid Benet his damages as aforesaid. And the aforesaid Benet is to be 
committed to prison, etc. And charge is given to the Sheriff that he take all 
the tenements, goods and chattels of the said Benet into the hand of our lord, 
the King etc.; and that he be responsible to our lord the King for the issues 
thereof etc.. Afterwards the Sheriff makes return that he has caused the lands 
and tenements of the aforesaid Benet to be valued, and that they are of a 
yearly value of four pounds, two shillings and ninepence. And the chattels of 
the same Benet are valued at four pounds, nine shillings and threepence. After- 
wards our lord the King sent to his Justices at Rochester his letter sealed with 
his privy seal in these words following: ‘ Edward, by the grace of God King of 
England, Lord of Ireland and Duke of Acquitaine, to our beloved and faithful 
Hervey de Stanton and his companions, that be our Justices in Eyre within the 
country of Kent, Greeting. Whereas we have been informed that Benet of 
Shamelesford was lately committed to prison by you by reason that he struck 
and wounded in your presence Master Thomas of Chartham, and whereas we, 
at the request of the Queen of England, our very dear helpmeet, have pardoned 
to the said Benet, so far as in us lies, the trespass and outrage aforesaid, now we 
do command you that you do cause him to be acquitted of the imprisonment 
aforesaid and of whatsoever pertaineth to us by reason of the aforesaid outrage 
and trespass in accordance with our pardon aforesaid. Given under our privy 
seal at Westminster this twenty-seventh day of November, in the seventh year 
of our reign.’ And so the aforesaid Benet went free etc.” 24 Sexp. Soc. 184- 
185 (Eyre of Kent, 6 & 7 Epw. II, 1313-14, Vol. 1). 

The orthodox common-law tradition survived in American legal opinion. 
There are, inter alia, two striking expressions of it. The first is found in the 
powerful argument of Mr. Findley, in the debate, in 1788, in the General 
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trespasses, &c. punishable only by fine and imprisonment, or by 
both, but not until conviction of the parties (as neither are other 





Assembly of Pennsylvania, concerning the famous contempt case against Eleazer 
‘Oswald (Respublica v. Oswald, 1 Dall. (Pa.) 319 (1788)) and the proposed im- 
peachment of McKean, C. J., and his fellow judges. Findley’s very words were 
drawn from the old books, and have since been written into modern legislation. 
Findley of course admitted “ that cases did exist in which it was necessary, for 
the sake of justice, to empower the judges to exercise a summary luthority. 
For outrages committed in the face of the Court, for the misconduct of its 
officers, and for a disobedience or resistance of its process, there seemed, he said, 
to be a propriety in establishing an immediate remedy. But, this did not 
extend, in his opinion, to the case of constructive contempts; to criminal offences 
perpetrated out of the view of the Court; nor to such acts, as in their nature, 
did not call for a sudden punishment, and which, in their operation, involve a 
variety of facts, that a jury was only competent to investigate and determine.” 
Respublica v. Oswald, supra, 319, 320, 335-336. (Italics ours.) 

A second striking echo of the old common-law attitude is furnished by Edward 
Livingston’s proposed codification of “ offences against the judiciary power” as 
part of his draft of a penal code for Louisiana (1824). Livingston, a truly 
great lawyer, had, as is well known, attained leadership at the New York Bar 
before he removed to New Orleans. He was a very learned man and deeply 
rooted in the common law. (See Chief Justice Chase’s Introduction to 1 Com- 
PLETE Works OF Epwarp LivINcsTON ON CRIMINAL JURISPRUDENCE, vi; Hunt, 
Lire oF Epwarp LivincsTon, 56 et seq., 90, 255. See also Livingston’s Judi- 
cial Opinions, Mayor’s Court, New York (1802), and his argument in New 
Orleans v. United States, 10 Pet. (U. S.) 662, 689 (1836).) 


“ Offences against the Judiciary Power committed in a Court of Justice 


Art. . If any one shall, during the session of any Court of Justice, in 
the presence of the court, by words or by making a clamour or 
noise, wilfully obstruct the proceedings of such court, or shall refuse 
to obey any legal order of such court made for the maintenance of 
order, or to preserve regularity of proceedings in court, it shall be 
lawful for the said court to cause the offender to be removed by 
the proper officer of justice from the building in which the sessions 
of such court are held; and if such offender shall persevere in return- 
ing to and disturbing said court, it shall also be lawful for them to 
cause him to be imprisoned during the time the court shall be in 
session during the same day; and the party offending against this 
article is guilty of a misdemeanor, and shall be punished ‘y fine 
not exceeding twenty dollars, and by imprisonment not exceeding 
three days. 

If any person shall, either verbally in court, or in any plead- 
ing or other writing addressed to the judges in any cause pending 
in any court of justice, use any indecorous, contemptuous or insult- 
ing expressions, to or of the court or the judges thereof, with intent 
to insult the said court or any of the said judges, he shall be pun- 
ished by simple imprisonment not more than fifteen days, and by 
fine not exceeding fifty dollars; and the fact of the intent, with 
which the words were used, and also whether they were indecorous, 














like offenses) unless the contempt be in the face of some court, 
against which it is committed, which supplies a conviction.” !** 
2. But after the Star Chamber appeared on the scene it as- 
sumed authority over contempts against any court and it asserted 
its power, unlike the common-law courts, by a summary pro- 
cedure without a jury."*° The Star Chamber was abolished in 
1641."*° But the atmosphere of corrupt and arbitrary practices 
which it had generated partly survived. Gradually there appear 
traces of infection in the King’s Bench which succeeded to the 
jurisdiction of the Star Chamber.’ The odious commitments 
by the Restoration Parliament as for “ Breaches of Privilege ” 
reinforced the practice of arbitrary procedure.’ 
3. Thus, gradually, the summary process of the Star Chamber 





contemptuous, and insulting, shall be decided by the jury, who shall 

try the cause. The said punishment shall be doubled on a second 
conviction for an offence under this article; and for a third, the 
party shall in addition to the said punishment, if an attorney or 
counsellor, be suspended for not less than one nor more than four 
years from practicing in the said court as attorney or counsellor at 
law, or as attorney in fact. 

Art. . If any one shall obstruct the proceedings of a court of justice by 
violence, or threats of violence, offered either to the judges, jurors, 
witnesses, parties or attorneys or counsellors, he shall be fined in a 
sum not less than one hundred and not exceeding five hundred 
dollars, and by imprisonment, in close custody, not less than ten 
days nor more than six months; and if the offender be an attorney 
or counsellor at law, he shall be suspended from practicing in such 
court for not less than one nor more than three years, either as 
attorney or counsellor at law, or as attorney in fact. 

Art. . Courts of justice have no power to inflict any punishment for 
offences committed against their authority, other than those spe- 
cially provided for by this code and the code of procedure. All pro- 
ceedings for offences, heretofore denominated contempts, are 
abolished. All offences created by this chapter, shall be tried on 
indictment, or information in the usual form.” (Edward Living- 
stone’s System of Penal Law prepared for the State of Louisiana, 

Title V, c. XI, 51-52 (1824).) 
118 Proceedings against William Stroud, 3 Howe, Strate TRIALS, 235, 267 

(1629). 

119 24 Law Q. Rev. 271 et seg.; Hupson, Star Camper, ( [2 Hargrave] 

Collectanea Juridica) 117. 

120 16 Car. I, c. 10. 
121 24 Law Q. Rev. at pp. 273, 274; 25 Law Q. Rev. at p. 362 et seq. 
122 See Proceedings against Richard Thompson, 8 Howex1, Strate TRIALS, 1, 

7 (1680). 
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slipped into the common-law courts, rendered also somewhat 
familiar by a series of statutes which gave the courts authority 
over some special offenses without trial by jury."** Nevertheless, 
until 1720 there is no instance in the common-law precedents of 
punishment otherwise than after trial in the ordinary course and 
not by summary process.’** 

4. This infusion of Star Chamber methods on the common law 
side appears most vigorously in the undelivered judgment of 
Wilmot, J., subsequently Lord Chief Justice, in The King v. 
Almon (1765).°° This case arose out of a political prosecu- 
tion ’** for contempt of the King’s Bench, and more particularly 
of Mansfield, Chief Justice, in connection with the John Wilkes 
case. The prosecution was dropped. Wilmot’s “ judgment ” 
was merely the draft of an undelivered opinion. It remained 
buried for thirty-seven years until “the piety of a relative” **’ 
published it among Wilmot’s Notes.’** 





123 25 Law Q. REV. 354, 357-362. 

124 24 Law Q. Rev. 191, 270; 36 Law Q. REV. 395 et seq. 

125 Wiimort, Notes, 243. See note 128, infra. 

126 The prosecution against Almon for publishing an anonymous attack, 
“ supposed at the time, to have been written by Lord Camden ” (Fletcher, J., 
at p. 155 of Hatchell’s full report of Taaffe v. Downes, 3 Moo. P.C. 36 (1813) ) 
against Mansfield is inextricably bound up with the long political controversy 
of which Wilkes’ name is a shorthand symbol. See Fletcher’s opinion, Hatchell, 
op. cit., 155 et seg.; TREVELYAN, THE Earty Lire or CHARLES JAMES Fox, passim. 
We are indebted to Sir John Charles Fox for the reference to Hatchell’s Report. 

127 Fletcher, J., quoted in 24 Law Q. Rev. 184, 187. 

128 Notes oF OPINIONS AND JUDGMENTS, by the Rt. Hon. Sir John Eardley 
Wilmot, 1802. These opinions, according to the advertisement of the book, 
“were certainly not intended by the learned Judge for publication.” 

Wilmot’s undelivered opinion in the Almon case was not published till 
1802. But there is ample evidence that, as a result of private communication 
between Wilmot and Blackstone, Wilmot’s views of 1765 found their way, 
“both in phrase and matter ” into the fourth volume of the famous Commentaries 
published in 1769 (4 Br. Comm., c. 20, § III), and, through them, potently affected 
the current of Anglo-American law. See Sir John Charles Fox, “ The Summary 
Process to Punish Contempt,” 25 Law Q. Rev. 238, 247, 253-254 (k). Blackstone 
becomes the great reliance for “immemorial usage” in English and American 
opinions, until Wilmot himself appears in print. As the amazing circulation of 
the Commentaries in the Colonies and the early American reports show, Black- 
stone had an “ overshadowing influence in the construction of American law,” 
1 Hammonp, Bi. Como., viii-x. Our law of contempt thus decisively derives 
from Wilmot via Blackstone. 

But Blackstone himself was too much of a common-law lawyer to be 
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It has bedevilled the law of contempt both in England and in 
this country ever since. Wilmot’s opinion influenced the course 
of decisions during the nineteenth century,’” partly because he 
spoke with an air of great authority, and partly because the power 
which he claimed is not unappealing even to high-minded judges 
bent upon the quick dispatch of business. Wilmot relies on 
“immemorial usage” **® to punish summarily all contempts. 
Naturally enough it was assumed that “immemorial usage ” 
covered the accumulated precedents of the common law reaching 
back into the centuries. Peck’s counsel greatly relied upon 
The King v. Almon. The historic foundation upon which it 
purported to rest, urged William Wirt, vindicated its authority. 
“Lord Chief Justice Wilmot,” he told the Senate, “ had means 
of investigating the origin of this power which we cannot possess. 
He had access to the original rolls of the English courts, to the 
remotest times.” *** The scholarly Wirt invoked the true crite- 
rion; but Wilmot never applied it. ‘The original rolls of the 
English courts to the remotest times” crushingly disprove Wil- 
mot’s claim.*** The ground of Wilmot’s assumption that con- 
tempts out of court were punishable by summary process in 
accordance with “ immemorial usage ” has been swept away by 
the learned labors of Sir John Charles Fox. 

Wilmot’s history is fiction. But the political sources of his 
demand for summary power well up in his opinion: 


“ By our Constitution, the King is the Fountain of every Species 
of Justice, which is administered in this Kingdom. 12 Co. 25. The 
king is ‘de jure’ to distribute Justice to all his subjects; and, be- 
cause he cannot do it himself to all persons, he delegates his Power 





comfortable about the Star Chamber doctrines which he was sponsoring. And 
so he writes, frankly, “It cannot have escaped the attention of the reader, 
that this method, of making answer upon oath to a criminal charge, is not 
agreeable to the genius of the Common law in any other instance,” but “ by long 
and immemorial usage is now become the law of the land,” 4 Br. Comm., 287— 
288. 

129 Its influence upon English law is traced in the Fox essays, supra, in 
the Law Quarterly Review. What follows demonstrates its direct and derivative 
dominance over American decisions and American legal opinion. 

180 Wimor, NOTES, 243, 254. 

1381 STANSBURY, Op. cit., 508. 

182 Fox, “The King v. Almon,” 24 Law Q. Rev. 184, 266; “ The Summary 
Process to Punish Contempt,” 25 Law Q. Rev. 238 (particularly 242-244), 354. 
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to his Judges, who have the custody and guard of the King’s Oath, 
and sit in the Seat of the King ‘ concerning his Justice.’ 

“The Arraignment of the Justice of the Judges, is arraigning the 
King’s Justice; it is an Impeachment of his wisdom and goodness in 
the choice of his Judges, and excites in the Minds of the People a 
General dissatisfaction with all Judicial Determinations, and indis- 
poses their minds to obey them; .. .” 1% 


In resisting the claim of Congress to base its incidental power 
to punish for contempt upon the Stuart and Georgian practice 
of the House of Commons, the Supreme Court has held that 
Congress does not derive from Parliament.*** Do our courts 
derive from the Crown — the source of Wilmot’s claim of sum- 
mary power for the English courts? Wilmot continues: 


“The Principle upon which Attachments are granted, in respect 
of Bailiffs, is to facilitate the Execution of the Law, by giving a sum- 
mary and immediate Redress and Protection to the Persons who un- 
dertake it. The Law considers it as a Contempt of the Authority of 
the Court, to abuse and vilify the Person who is acting under it. 

But the Principle upon which Attachments issue for Libels upon 
Courts, is of a more enlarged and important nature,— it is to keep 
a blaze of Glory around them, and to deter people from attempting 
to render them contemptible in the eyes of the Public.” ** 


Can it be that “the blaze of Glory ” meet for Tory judges of 
George III is to be kept forever burning by the Constitution of 
the United States? 

Such anachronisms will be avoided if the “ judicial power ” 
entrusted to courts “ constituted ” by Congress is dealt with in 
terms of actuality instead of by figures of speech. The Circuit 





138 Witmort, NoTEs, 243, 255. 

134 Marshall v. Gordon, 243 U. S. 521, 537 (1917) (“the power possessed 
by the House of Commons was incompatible with the Constitution and could 
not be exerted by the House [of Representatives] ”). In Marshall v. Gordon 
Chief Justice White rests the power to punish for contempt by the courts as 
well as by Congress on “the right to self-preservation” (p. 544) but speaks 
of “the divergent elements which in the nature of things enter into the deter- 
mination of what is self-preservation” (pp. 542-543) between the judicial 
and legislative powers. It is submitted that the “divergent elements” are not 
due to “the nature of things” but to the cumulative and uncritical repetition 
of Wilmot’s language. 

185 Witmort, NorTEs, 243, 270. 
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Court of Appeals for the Seventh Circuit has declared the pro- 
visions of the Clayton Act which we are considering unconstitu- 
tional.*® Its conclusion is determined by the manner of its 
approach: ‘Congress can, as a potter, shape the vessel of 
jurisdiction, the capacity to receive; but the vessel having been 
made, the judicial power of the United States is poured into the 
vessel, large or small, not by Congress but by the Constitution.” *** 
This assumes that “ judicial power ” is a fluid of fixed quantity 
and fixed ingredients, and that there are fixed, or to use the court’s 
word, “absolute ” instruments for measuring the fixed quantity 
and the fixed ingredients. “ Judicial power ” isn’t anything of the 
sort. It is not a fixed something; it is an organic process — the 
practical business of administering law according to modes and 
forms suited to the different ends of the law, and adapted from 
time to time to changing conditions, subject only to the two or 
three fixed modes which have been specifically written into the 
Constitution.*** The opinion in Michaelson v. United States 
reads as though the court which rendered it was the impersonal 
conduit of the Constitution; that the Constitution poured its con- 
tent of “ judicial power ” through the court. For all practical 
purposes, however, the court in the Michaelson case “ poured” 
Wilmot’s judgment into the Constitution and then “ poured ” 
Wilmot’s judgment out of the Constitution. 

Wilmot confused “immemorial usage ” to punish for criminal 
contempts and “ immemorial usage ” to punish only after verdict 
by jury. For a hundred years the law has been seeking to ex- 
tricate itself from his confusion. Not until 1844 was Wilmot’s 
doctrine firmly established in the English courts.**® Parlia- 





186 Michaelson v. United States, 291 Fed. 940 (7th Circ., 1923). The only 
other adverse opinion is by a District Judge who, in violation of elementary 
rules of constitutional interpretation, particularly applicable to courts of first 
instance, declared an Act of Congress unconstitutional although it was “ ex- 
tremely doubtful” whether the case before him fell within the Act. In re 
Atcheson, 284 Fed. 604 (S. D. Fla., 1922). The Circuit Court of Appeals 
for the Fifth Circuit subsequently applied the Act of Congress without even 
referring to the contrary opinion of the District Judge. Dunham v. United 
States, 289 Fed. 376 (sth Circ., 1923). 

187 Michaelson v. United States, supra, at p. 946. 

188 Article III, Section 2, par. 3; Sixth and Seventh Amendments. 

189 Fox points out that The King v. Almon was not even cited in the English 
reports until 1821 (in Rex v. Clement, 4 B. & Ald. 218, 233) and was not 
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mentary efforts to ameliorate the law have been continuous. 
Bills were brought forward in 1883, in 1892, in 1894, in 1896 
and in 1908.**° In the course of the debate in the House of 
Lords in 1883 Lord Fitzgerald’*** thus dealt with contempts 
not referable to conduct in open court: 


“ The doctrine of constructive contempt was one which he was not 
inclined to favor. It appeared to him if dealt with at all, it should 
be dealt with on some broad foundation. The present course of pro- 
ceedings was exceedingly objectionable. If an article in the news- 
paper appeared, which was alleged to be such a contempt, and which 
was one from which an inference could be drawn that it was intended 
to interfere with the administration of justice, the party was called 
up summarily, and the matter inquired into, the Judge being at once 
Judge of the law, of the fact, of the intention, of the sentence, and his 
decision was without any power of review. . . .. The objections to the 
present system were that it was uncertain, undefined, and depending 
on capricious discretion,” 4? 


Lord Bramwell “ entirely concurred with the remarks ” of Lord 
Fitzgerald.*** Twice the House of Commons adopted a resolu- 
tion “that the jurisdiction of Judges in dealing with contempt 


of Court is practically arbitrary and unlimited and calls for the 
action of Parliament with a view to its definition and limita- 
tions.” *** The House of Commons in these resolutions embodied 





brought into prominence until it received the commendation of Lord Chancellor 
Lyndhurst in Ex parte Van Sandau, 1 Phill. 445, 454 (1844). Fox, “The King 
v. Almon,” 24 Law Q. Rev. 185, n. 2. 

140 See Fox, “ Eccentricities of the Law of Contempt of Court,” 36 Law Q. 
REv. 304, 395. 

141 Fitzgerald was the first Irish judge to be appointed a Lord of Appeal. 
“No fairer-minded, abler or more independent man sat upon the Irish Bench,” 
2 SELBORNE, Memorrs, 18. 

142 HAnsArD, 3d Series, Vol. CCLXXVII, cols. 1612-1613, (April 6, 1883). 
Of course, in the United States, since the Court of Appeals Act of 1891, (26 
Stat. 826), there is power to review, as of right, judgments of the (now) 
District Courts for criminal contempts by the Circuit Courts of Appeals. 
Bessette v. Conkey, 194 U. S. 324 (1904). The review, being by writ of error, 
is very restricted and “ only matters of law are considered.” Bessette v. Conkey, 
supra, at 338. The field of unreviewable exercise of judgment on the facts by 
the single judge is, therefore, extensive. 

1438 HANSARD, 3d Series, Vol. CCLXXVII, col. 1615 (April 6, 1883). 

144 HansarD, 4th Series, Vol. CLV, col. 614 (April 4, 1906); Vol. CLXXXV, 
col. 1434 (March 10, 1908). 
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the opinion of the great Master of the Rolls of the nineteenth 
century, Sir George Jessel: **° 


“Therefore it seems to me that this jurisdiction of committing 
for contempt being practically unlimited should be most jealously 
and carefully watched, and exercised, if I may:say so, with the 
greatest reluctance and the greatest anxiety on the part of Judges 
to see whether there is no other mode which is not open to the objec- 
tion of arbitrariness and which can be brought to bear upon the 
subject. I say that a Judge should be most careful to see that the 
cause cannot be fairly prosecuted to a hearing unless this extreme 
mode of dealing with persons brought before him on accusations of 
contempt should be adopted. I have myself had on many occasions 
to consider this jurisdiction, and I have always thought that necessary 
though it be, it is necessary only in the sense in which extreme meas- 
ures are sometimes necessary to preserve men’s rights, that is, if no 
other pertinent remedy can be found. Probably that will be dis- 
covered after consideration to be the true measure of the exercise of 
the jurisdiction. But these considerations appear to me to apply 
with the greatest possible force against extending the jurisdiction to 
include things which never were included in it before, and to strain 
the acts of men which were done with a very different purpose so 
as to make them constructively, so to say, interfering with the 
ordinary course of justice.” **¢ 


Jessel’s opinion is a true index of the dominant reluctance of the 
English judges to avail themselves of the power which recent 
precedents had established.**? Procedure which circumscribes 
the exercise of the power to punish for contempt out of court in 





145 Lord Bryce’s characterization of Jessel will be recalled: “.. . the 
judgments of the Master of the Rolls, which fill so many pages of the recent 
English Law Reports, are among the best that have ever gone to build up the 
fabric of the English law. ... The bold and sweeping character which often 
belongs to them makes them more instructive as well as more agreeable read- 
ing than the judgments of most modern judges, whose commonest fault is a 
timidity which tries to escape, by dwelling on the details of the particular 
case, from the enunciation of a definite general principle. ... His was an 
intelligence of extraordinary power and flexibility, eminently practical .. . 
and yet thoroughly scientific.” Bryce, Srupres 1v CONTEMPORARY BioGRAPHY, 
180 (1903). 

146 Jn re Clements v. Erlanger, 46 L. J. (N. S.) (Eq.) 375, 383 (1877). 

147 See 7 Hatspury, Laws or ENGLAND, 280, sub v. Contempt of Court 
(604), cited in Gompers v. United States, 233 U. S. 604, 611 (1914). 
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conformity with the ancient traditions of the common law does 
not contradict but revivifies the traditional conceptions of judicial 
power entertained by English lawyers and English judges. 

In this country when judicial abuses of the law of contempt 
became acute Congress promptly dealt with them.*** We have 
seen how its effort was warped by obscuring interpretation.’ 
Moreover, 1831 was a long time ago. Modern industrialism has 
evoked equity powers which are new in their impact and per- 
vasiveness. An extraordinarily wide range of conduct is touched 
by the exercise of this power. Inevitably much conduct is 
thereby rendered ambiguous. Some of it may constitute of- 
fenses against the law because it is obstructive to the admin- 
istration of justice. Some of it may be the exercise, foolish or 
wise, of individual freedom. The line between the two types 
of conduct is vital but precarious. The present Chief Justice 
has intimated the subtle difficulties to which this power is 
peculiarly exposed: “The delicacy there is in the Judge’s 
deciding whether an attack upon his own judicial action is mere 
criticism or real obstruction, and the possibility that impulse 
may incline his views to personal vindication are manifest.” *”° 
These new dangers of abuse were widely felt. They aroused 
important professional concern.** In 1896 they were made the 
subject of investigation by the Senate Committee on the Judici- 
ary which resulted in the introduction of a bill, defining more 
closely “ direct” and “ indirect ” contempts, and, particularly, 
providing for stricter safeguards, more in accord with criminal 





148 Act of March 2, 1831, 4 STAT. 487. 

149 Supra, pp. 1029 et seq, 

150 Craig v. Hecht, 263 U.S. 255, 279 (1923). 

151 See, e.g., William H. Dunbar, “ Government by Injunction,” 13 Law 
Q. Rev. 347; Charles N. Gregory, “ Government by Injunction,” 11 Harv. L. 
Rev. 487; William Draper Lewis, “A Protest against Administering Criminal 
Law by Injunction,” 33 Am. L. Rec. (N. S.) 879; William Draper Lewis, 
“Strikes and Courts of Equity,” 37 Am. L. Rec. (N. S.) 1; F. J. Stimson, “ The 
' Modern Use of Injunctions,” 10 Por. Sc. Q. 189; 17 U. S. Inv. Comm. Rep. 
611; Frvat Report or U. S. Inp. Comm. (1902); 1 Frnat Report or Comm. 
on Inp. RELATIONS, 52-53 (1915); 11 ibid., passim (Sen. Doc. 415, 64th Cong., rst 
Sess.). See, also, 2 McElroy, Grover CLEvELAND, c. V; James, Ricwarp OLNEY, 
c. V; and Mr. Moorfield Storey’s comments on “ blanket ” injunctions: ‘“ This 
was a complete departure from the usual process of law in various ways, espe- 
cially in that it made the courts prosecutors and offences which were punishable as 
crimes dealt with as contempt of court,” The Literary Review, January 5, 1924. 
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procedure, in the trial of indirect contempts.’” Specifically, it 
was provided that “ such trial shall be by the court, or, in its 
discretion, upon application of the accused, a trial by jury may 
be had as in any criminal case.” *** The bill was reported by 
a Committee of unusual professional distinction, headed by 
Senator Hoar and including Senators Platt of Connecticut, Cush- 
man K. Davis, Vilas, Hill, Lindsay and Daniel.*** In the 
Senate the form of the bill was criticized by Senator Platt *** 
but no one suggested that it encountered constitutional difficulty. 
On the contrary Senator Platt, in referring to the power to 
punish for contempt, put the whole matter in a nutshell: “I 
admit that you can regulate it. I deny that you can take it 
away.” *°° The bill passed the Senate and was reported from 
the House Committee on the Judiciary in a revised form. But 
the provision for a jury was retained.*** By lapse of the Con- 
gressional session the bill failed of consideration in the House.*** 

Time only served to accentuate the problem. It became in- 
creasingly clear that the determination of offenses arising out 
of industrial controversies is especially adapted for resort to the 
jury system. The issues turn largely on conflicting testimony 
as to acts and intention." The jury is our traditional fact- 





152 s4th Cong., 1st Sess., Senate Report No. 827, accompanying S. 2984. 

158 Jbid., Sec. 4 of S. 2984. 

154 The entire membership of the Committee follows: Hoar, chairman, 
Teller, Platt (Conn.), Mitchell, Davis, Clark, Thurston, Pugh, George, Vilas, 
Hill, Lindsay, and Daniel. 

155 28 Conc. Rec. 6999 (54th Cong., rst Sess., June 10, 1896). 

156 [bid., 7003. 

157 sath Cong., 2d Sess., House Report No. 2471, accompanying S. 2984. 
The members of the House Committee on the Judiciary were: Henderson (Ia.), 
Ray (N. Y.), Broderick (Kan.), Updegraff (Ia.), Gillette (Mass.), Strong 
(Ohio), Baker (N. H.), Connolly (Ill.), Burton (Mo.), Brown (Tenn.), Lewis 
(Ky.), Culbertson (Tex.), Boatner (La.), Washington (Tenn.), Bailey (Tex.), 
Terry (Ark.), and De Armond (Mo.). 

158 See Charles N. Gregory, 11 Harv. L. Rev. 487, 5009. 

159 Probably no series of cases reveals such earnest conflict of testimony 
and of the interpretation of conduct as is disclosed by the records in labor cases. 
The difficulties are, of course, intensified through the extended use, recently, of 
espionage and “ under-cover” informants. See, e.g., Collyer v. Skeffington, 265 
Fed. 17, 32, 69 (D. Mass., 1920) (it is significant that the Government ac- 
quiesced in this aspect of the case, and did not seek to review it in Skeffington 
v. Katzeff, 277 Fed. 129 (1st Circ., 1922) ); Ex parte Radivoeff, 278 Fed. 227, 
230 (D. Mont., 1922); Great Northern Ry. Co. v. Brosseau, 286 Fed. 414, 416 
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finding instrument for such disputed questions.*° Perhaps even 
more important, the jury is the indispensable element in the 
popular vindication of the criminal law.*** Since the restrain- 
ing order of a single judge may bind large numbers, we are 
dealing with law enforcement en masse. Certainly Congress 
may be of the opinion that under these circumstances protection 
against abuse and the necessary confidence in the processes of 
the lower Federal courts may only be had if a jury codperates 
with the judge in finding the facts on which punishment is based. 

The pressure behind this conviction culminated in the Clay- 
ton Act. In 1912 the House Committee on the Judiciary re- 
ported a bill for the regulation of procedure in the contempt 
cases defined by the bill,’°’ which, in substance, on October 15, 
1914, was enacted as sections 21 to 25 of the Clayton Act. The 
Act was carefully safeguarded so as not to apply to 





(D. N. D., 1923); see also Pounp et al., Report oN ILLEGAL PRACTICES OF 
DEPARTMENT OF JUSTICE (1920); INTERCHURCH REPORT ON STEEL STRIKE OF 
1919, 221 et seg. (1921) ; Howarp, Inpustriat Spy (Introd. by Dr. Richard C. 
Cabot). 

160 Compare the accordant testimony of Hamilton in 1788, (“the more the 
operation of the institution [of trial by jury] has fallen under my observation, 
the more reason I have discovered for holding it in high estimation.” THe Ferp- 
ERALIST, No. LX XXIII, Lodge ed., 521), of Mr. Justice Story in 1830 (“ The trial 
by jury is justly dear to the American people.” Parsons v. Bedford, 3 Pet. (U. S.) 
435, 446), of Chief Justice von Moschzisker in 1922 (“I have taken part in 
one capacity or another, in the trial or review of thousands of cases, and this 
experience has given me faith in the jury system; ... particularly where in- 
ferences must be drawn... the advantage in deciding questions of fact lies 
on the side of the .. . jury.” Von Moscuzisker, TriaL By Jury, § 81). 

To the same effect is English testimony; ¢.g., “ Trial by jury is the popular 
element in our administration of justice,” Lord Coleridge, quoted in 59 L. T. 
(N. S.) 260 (May 3, 1924); so also Lord Justice Bankes: “ The standard of 
much that is valuable in the life of the community has been set by juries in civil 
cases. They have proved themselves in the past to be a great safeguard against 
many forms of wrongs and oppression. They are essentially a good tribunal to 
decide cases in which there is hard swearing on either side, or a direct conflict 
of evidence on matters of fact....” Ford v. Blurton, 38 T. L. R. 801, 803 
(C. A., July 21, 1922). 

161 “ Arbitrary impeachments, arbitrary methods of prosecuting pretended 
offences, and arbitrary punishments upon arbitrary convictions, have ever 
appeared to me to be the great engines of judicial despotism. . . . The trial 
by jury in criminal cases,” therefore, “is provided for.” Hamilton, in THe 
FeperAList, No. LXXXVIII, Lodge ed., 521. ~ 

162 62d Cong., 2d Sess., House Report No. 613, accompanying H. R. 22501. 
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“contempts committed in the presence of the court, or so near thereto 
as to obstruct the administration of justice, nor to contempts commit- 
ted in disobedience of any lawful writ, process, order, rule, decree, or 
command entered in any suit or action brought or prosecuted in the 
name of, or on behalf of the United States.” 1** 





These “and all other cases of contempt not specifically em- 
braced within section twenty-one of this Act,” *** were to be 
punished in conformity with the prevailing usages “at law and 
in equity.” **° In other words “ direct contempts ” were not 
touched at all and were left to be dealt with by the courts in 
summary fashion. The Act did not even deal with all “ indirect ” 
or “constructive” contempts. From these it carved out a 
limited class which had been peculiarly productive of persistent 
and growing concern. The House Committee on the Judiciary 
thus explained the considerations which demanded attention 
and the care with which they were met: 


“The Bill is an evolution from prolonged and varied discussion, 
by no means limited to a recent date or to the present Congress. 
Every feature and provision of it has been subjected to attack and 
defense, but the whole controversy appears to have at length con- 
verged upon the issue whether or not the policy and practice of jury 
trial in contempt cases shall be admitted in the Federal jurisprudence 
at all. 

“That complaints have been made and irritation has arisen out 
of the trial of persons charged with contempt in the Federal courts 
is a matter of general and common knowledge. The charge most 
commonly made is that the courts, under the equity power, have in- 
vaded the criminal domain, and under the guise of trials for contempt, 
have really convicted persons of substantive crimes for which, if in- 
dicted, they would have had a constitutional right to be tried by jury. 
It has been the purpose of your Committee in this Bill to meet this 
complaint, believing it to be a sound public policy so to adjust the 
processes of the courts as to disarm any legitimate criticism; and your 
Committee confidently believes that so far from weakening the power 
and effectiveness of Federal courts, this Bill will remove a cause of 
just complaint and promote that popular affection and respect which 


es “ , 
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163 Sec. 24; 38 STAT. 730, 739, note 106, supra. 
164 [bid., 740, note 106, supra. 
165 [bid. 
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is in the last resolve the true support of every form of governmental 
activity.” 1° 


A minority of the Committee, instead of providing trial by jury for 
this circumscribed class of cases, proposed to permit the accused 
to demand trial by another than the accusing judge.’®*’ Plainly, 
the two proposals are merely alternative methods of dealing 
with the same evil, namely, the subtle dangers of bias, uncon- 
sciously operating, owing to inevitable human infirmities where 
one person combines in himself the rdles of accuser, trier of 
facts and intentions, and judge. Both methods involve a recog- 
nition of serious problems which call for correction, not merely 
to protect precious interests of individual liberty but also in 
order to strengthen the Federal judiciary. Some of the Fed- 
eral courts have themselves been keenly alive to these dangers.*® 
Congress sought to avoid them by resorting to the traditional 
instrument of the criminal law for ascertaining facts as a basis 
of punishment. It thereby also availed itself of popular sup- 
port in the enforcement of the criminal law: To hold that 
this road was barred, that this alternative was unconstitu- 
tional, but that the alternative of substituting judges was consti- 
tutional, is to disregard Marshall’s solemn warning: ‘“ we must 
never forget, that it is @ constitution we are expounding.” *” 
If it does not “inhere ” in our conception of a court that the 
judge who accuses must himself ascertain the facts of his ac- 
cusation, why does it “ inhere ” in the very nature of our courts 
that the method of ascertaining these facts may be by another 
judge but cannot be by a jury under the supervision of a judge? 
Whence this necessity? The utter barrenness of the contention 
was demonstrated, while Congress was considering the alter- 
natives before it, by Mr. John W. Davis, then a leading mem- 





166 62d Cong., 2d Sess., House Report No. 613, p. 6. 
167 62d Cong., 2d Sess., House Report No. 613, Part 2, accompanying H. R. 
22591, p. 10. 

168 See, e.g., Cornish v. United States, 299 Fed. o00 (6th Circ., 1924); “ The 
contemptuous publication was dominantly a libel upon the individual judge who 
had issued the injunction. In such a case, and where there is no impelling 
necessity or exigency, we greatly deprecate the prosecution of contempt pro- 
ceedings before that same judge. . . .” 

169 McCulloch v. Maryland, 4 Wheat. (U. S.) 316, 407 (1819). 
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ber of the Committee on the Judiciary and soon to become the 
distinguished Solicitor General. He thus concluded his argu- 
ment in support of the bill proposed by his Committee: 





“Tf Congress were to take away from the district courts, whether 
in law or in equity, all the power to enforce their judgments and de- 
crees, the name might remain but the substance would have disap- 
peared. But will even the most prejudiced opponent of trial by 
jury in contempt cases contend that provision for such a trial is 
equivalent to the abolition of all power to carry out the court’s decrees? 
Such a contention would assume — 
“First. That the word ‘court’ is synonymous with ‘ judge,’ and 
that any power taken from the judge is necessarily taken from the 
court. 
“Second. That because a jury is charged to investigate the facts, 1 
the commission of a contempt would therefore cease to be punishable. 
“The mere statement of these propositions is enough to show with- | 
out further argument how utterly untenable they are.” *”° 












The last ten years have certainly not lessened the gravity of 
the problem which faced Congress.** The remedy which Con- 
gress devised may not commend itself generally to the judgment 
of the profession. For we all become too readily the victims of 
habit, and those who enjoy power are apt to identify its exercise 
with the public interest. But professional habits are not the 
Constitution. ‘What we call necessary institutions,” says de 
Tocqueville, “are often no more than institutions to which we 





















170 48 Conc. Rec., Part XII, Appendix, 313, 318 (July 9, 1912). 

171 A detailed study of the terms of the injunctions in the Federal courts 
in industrial disputes, during the last thirty years, will show a steady ex- 
tension from carefully limited injunctions in the earlier days to sweeping orders 
granted almost pro forma. A “strong clause” in one injunction becomes 
stronger in the next. Unfortunately, the evil effects of these later practises 
are not even subjected to the corrective of professional scrutiny and criticism 
which might follow full publication, in the regular reports, of restraining 
orders and injunctions. (See a fine example of a healthier attitude in Great 
Northern Ry. v. Brosseau, 286 Fed. 414, 424 (D. N. D., 1923).) In Appendix 
II, infra, are printed, for purposes of comparison, (A) the texts of the Debs 
injunction (158 U. S. 564 (1895) ) and of the so-called Wilkerson restraining 
order, in the Railroad Shop Crafts case of 1922 (See United States v. Railway 
Employees, 283 Fed. 479 (N. D. Ill., 1922), 286 Fed. 228 (N. D. Ill, 1923), 290 
Fed. 978 (N. D. Ill., 1923) ), and (B) a comparative analysis of the texts. These 
speak for themselves. 
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have grown accustomed.” *’? Mr. Justice Moody applied the 
same thought as the rule of humility in constitutional interpreta- 
tion: “ Under the guise of interpreting the Constitution we must 
take care that we do not import into the discussion our own per- 
sonal views of what would be wise, just and fitting rules of 
government to be adopted by a free people and confound them 
with Constitutional limitations.” ** At least let us not import 
into the Constitution of the United States discredited practices 
of Stuart England. 

Felix Frankfurter 

James M. Landis. 


Harvarp Law SCHOOL. 





172 Quoted in Lasx1, AUTHORITY IN THE MoperNn Srate, vii. 
173 Twining v. New Jersey, 211 U. S. 78, 106-107 (1908). 
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APPENDIX I 


A CLAssIFICATION OF AcTS REGULATING THE ORGANIZATION AND 
BUSINESS OF THE INFERIOR FEDERAL Courts, ENACTED AT Suc- 
CESSIVE SESSIONS OF CONGRESS, FROM THE First SESSION OF THE 
First CONGRESS TO AND INCLUDING THE FouRTH SESSION OF THE 
SIXTY-SEVENTH CONGRESS, (MARCH 4, 1789-MARCH 4, 1923), 
CovERING 1 TO 42 STATUTES AT LARGE.!” 


I. Laws REGULATING THE TIME AND PLACE OF THE SITTINGS 
OF THE INFERIOR FEDERAL CouRTS 


A. Laws Applicable to Particular Courts 


(1) Circuit Courts: 

Alabama — Act of Mar. 3, 1837, § 2, 5 Stat. AT L. 176, 177; Act of 
Mar. 3, 1839, § 3, 5 STAT. AT L. 337; Act of April 12, 1844, § 3, 5 Star. 
AT L. 655; Act of Mar. 1, 1845, 5 Stat. at L. 730. 

Arkansas — Act of Mar. 3, 1837, § 2, 5 Stat. aT L. 176, 177; Act of 
Mar. 4, 1844, 5 STAT. AT L. 652; Act of Feb. 19, 1869, 15 Stat. at L. 


271; Act of May 21, 1872, 17 Stat. aT L. 135. 

California — Act of Mar. 2, 1855, §1, 10 Stat at L. 631; Act of 
April 30, 1856, 11 Stat. aT L. 6; Act of Mar. 3, 1863, 12 Stat. at L. 
794; Act of June 16, 1874, 18 Stat. at L. 76; Act of Feb. 18, 1876, 
1g Stat. AT L. 4. 

Colorado — Act of April 20, 1880, 21 Stat. aT L. 76. 


Connecticut — Act of Sept. 25, 1789, § 5, 1 Stat. AT L. 73, 75; Act 
of Mar. 3, 1791, § 2, 1 Stat. AT L. 216, 217; Act of Mar. 3, 1797, 
1 Stat. AT L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. aT L. 89, 90; Act 
of April 29, 1802, §4, 2 Stat. AT L. 156, 157; Act of May 13, 1826, 
4 Stat. AT L. 161; Act of Feb. 24, 1843, 5 Stat. AT L. 601; Act of 
June 30, 1879, 21 Stat. AT L. 41; Act of June 10, 1896, 29 Star. aT L. 
317. 

Delaware — Act of Sept. 25, 1789, §5, 1 Stat. aT L. 73, 75; Act of 
Mar. 3, 1797, 1 STAT. AT L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. at L. 





174 We have combed all the Statutes at Large. Even so, doubtless, some of 
the material has escaped us. The Revised Statutes have not been included, and 
provisions dealing specifically with the courts of the District of Columbia and 
those of the Territories have also been omitted. 
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89, 90; Act of April 29, 1802, § 4, 2 Strat. at L. 156, 157; Act of Mar. 
3, 1837, §2, 5 Stat. AT L. 176, 177. 


Georgia — Act of Sept. 25, 1789, § 5, 1 Stat. aT L. 73, 75; Act of 
Mar. 3, 1797, t Stat. AT L. 517; Act of Feb. 13, 1801, § 7, 2 Start. at 
L. 89, 90; Act of April 29, 1802, § 4, 2 Stat. aT L. 156, 157; Act of 
Mar. 9, 1808, § 2, 2 Stat. AT L. 471; Act of April 24, 1816, 3 Sat. at 
L. 300; Act of May 4, 1826, 4 Stat. aT L. 160; Act of Jan. 21, 1820, 
4 Stat. AT L. 335; Act of Mar. 1, 1845, 5 Stat. at L. 730; Act of April 
7, 1904, 33 STAT. AT L. 161. 


Illinois — Act of Mar. 3, 1837, § 1, 5 Stat. aT L. 176. 
' Indiana — Act of Mar. 3, 1837, §1, 5 Stat. aT L. 176. 


Towa — Act of July 15, 1862, § 1, 12 Stat. at L. 576; Act of July 13, 
1863, 12 Stat. AT L. 634; Act of May 21, 1872, 17 Stat. aT L. 135. 

Kansas — Act of July 13, 1863, 12 Stat. aT L. 634; Act of May 21, 
1872, §1, 17 Stat. aT L. 135. 

Kentucky — Act of Feb. 13, 1801, § 7, 2 Stat. at L. 89, 90; Act of 
Mar. 3, 1801, §6, 2 Stat. aT L. 123, 124; Act of Feb. 24, 1807, § 2, 
2 Stat. AT L. 420; Act of April 22, 1804, 4 Stat. at L. 18; Act of 
Mar. 3, 1849, 9 STAT. AT L. 403. 


Louisiana — Act of Mar. 3, 1837, § 2, 5 Stat. aT L. 176, 177; Act 
of Mar. 3, 1839, § 3, 5 STAT. AT L. 337; Act of Mar. 1, 1845, 5 Sra. 
AT L. 730. 

Maine — Act of Feb. 13, 1801, $7, 2 Stat. AT L. 89, 90; Act of 
Mar. 3, 1801, § 1, 2 Stat. AT L. 123; Act of Mar. 30, 1820, § 1, 3 Star. 
AT L. 554; Act of Mar. 3, 1823, 3 Stat. AT L. 773; Act of May 14, 
1902, 32 STAT. AT L. 199. 

Maryland — Act of Sept. 25, 1789, § 5, 1 Stat. aT L. 73, 75; Act of 
Mar. 3, 1797, t STAT. AT L. 517; Act of Feb. 13, 1801, § 7, 2 STAT. AT 
L. 89, 90; Act of April 29, 1802, § 4, 2 Stat. aT L. 156, 157; Act of 
May 26, 1824, 4 Stat. AT L. 49; Act of Feb. 11, 1830, 4 Stat. at L. 
372; Act of Mar. 3, 1837, § 2, 5 Stat. aT L. 176, 177; Act of July 7, 
1838, 5 STAT. AT L. 308. 

Massachusetts — Act of Sept. 25, 1789, § 5, 1 Stat. AT L. 73, 75; Act 
of Mar. 3, 1791, § 2, 1 Stat. AT L. 216, 217; Act of Mar. 3, 1797, 1 STAT. 
AT L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. aT L. 89, go; Act of Mar. 
3, 1801, § 1, 2 Stat. AT L. 123; Act of April 29, 1802, § 4, 2 Stat. at L. 
156, 157; Act of Mar. 26, 1812, § 1, 2 Stat. AT L. 696; Act of May 14, 
1902, 32 STAT. AT L. 199. 

Michigan — Act of Mar. 3, 1837, §1, 5 Stat. aT L. 175; Act of 
July 14, 1862, 12 Strat. at L. 574. 
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Minnesota — Act of July 13, 1863, 12 Stat. aT L. 634; Act of May . 
a1, 1872, §1, 17 Strat. aT L. 135.. 

Mississippi — Act of Mar. 3, 1837, § 2, 5 Stat. at L. 176, 177. 

Missouri — Act of Mar. 3, 1837, § 2, 5 Star. at L. 176, 177; Act of 
Feb. 21, 1855, § 1, 10 Stat. aT L. 611; Act of Mar. 3, 1857, § 10, 11 
Stat. AT L. 197, 198; Act of May 21, 1872, 17 Stat. AT L. 135; Act 
of June 8, 1872, 17 Stat. aT L. 282. 

Nebraska — Act of May 21, 1872, 17 Stat. AT L. 135. 


Nevada — Act of June 16, 1874, 18 Stat. aT L. 76; Act of Feb. 18, 
1876, 19 STAT. AT L. 4. 


New Hampshire — Act of Sept. 25, 1789, § 5, 1 Stat. at L. 73, 75; 
Act of Mar. 3, 1791, § 2, 1 STAT. AT L. 216, 217; Act of Mar. 3, 1917, 
1 Stat. AT L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. at L. 89, 90; Act 
of Mar. 3, 1801, § 1, 2 Stat. aT L. 123; Act of April 29, 1802, § 4, 2 Star. 
AT L. 156, 157; Act of Mar. 26, 1812, 2 Stat. aT L. 696; Act of Mar. 
3, 1823, 3 STAT. AT L. 773; Act of May 14, 1902, 32 Stat. aT L. 199. 


New Jersey — Act of Sept. 24, 1789, § 5, 1 Stat. aT L. 73, 75; Act 
of Mar. 3, 1797, 1 STAT. AT L. 517; Act of Feb. 13, 1801, § 7, 2 Star. 
AT L. 89, 90; Act of April 29, 1802, § 4, 2 Stat. at L. 156, 157. 


New York — Act of Sept. 24, 1789, § 5, 1 Stat. at L. 73, 75; Act of 
Mar. 3, 1791, § 2, 1 STAT. AT L. 216, 217; Act of Mar. 3, 1797, 1 Stat. 
aT L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. aT L. 89, 90; Act of April 
29, 1802, § 4, 2 Stat. aT L. 156, 157; Act of April 9, 1814, § 3, 3 Srar. 
AT L. 120, 121; Act of May 13, 1826, 4 Stat. AT L. 161; Act of Feb. 
10, 1832, 4 STAT. AT L. 497; Act of Mar. 3, 1837, § 2, 5 Svat. aT L. 
176, 177; Act of Mar. 3, 1839, § 6, 5 Stat. aT L. 337, 338; Act of Aug. 
8, 1846, §§ 1, 8, 9 Stat. at L. 72, 74; Act of Feb. 7, 1873, 17 STAT. aT 
L. 422; Act of Mar. 3, 1910, 36 Stat. AT L. 232. 

North Carolina — Act of June 4, 1790, § 3, 1 Stat. at L. 126; Act 
of Mar. 3, 1797, 1 StaT. AT L. 517; Act of Feb. 13, 1801, § 7, 2 Star. 
AT L. 89, 90; Act of April 29, 1802, § 4, 2 Stat. aT L. 156, 157; Act of 
Feb. 28, 1806, § 1, 2 Strat. at L. 354; Act of Aug. 16, 1842, 5 Star. 
AT L. 507; Act of Mar. 1, 1845, 5 Stat. AT L. 730; Act of July ts, 
1846, 9 Stat. AT L. 38; Act of Feb. 15, 1847, 9 Stat. AT L. 126; Act 
of Feb. 17, 1887, 24 Stat. aT L. 406; Act of June 6, 1900, 31 STAT. AT 
L. 274. 

North Dakota — Act of April 26, 1890, 26 Stat. AT L. 67, 68. 

Ohio — Act of Feb. 13, 1801, § 7, 2 Stat. aT L. 89, 90; Act of Feb. 
24, 1807, § 2, 2 Stat. ATL. 420; Act of April 22, 1824, 4 Stat. aT L. 18; 
Act of May 5, 1830, 4 Stat. aT L. 399; Act of Mar. 3, 1837, § 1, 5 Star. 
AT L. 176. 
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Oregon — Act of Mar. 3, 1863, § 4, 12 Stat. AT L. 794; Act of June 
16, 1874, 18 Stat. aT L. 76; Act of Feb. 18, 1876, 19 Stat. aT L. 4. 

Pennsylvania — Act of Sept. 24, 1789, § 5, 1 Stat. AT L. 73, 753; Act 
of May 12, 1796, § 1, 1 Stat. aT L. 463; Act of Mar. 3, 1797, 1 STAT. 
AT L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. at L. 89, 90; Act of April 
29, 1802, § 4, 2 Stat. at L. 156, 157; Act of April 20, 1818, § 1, 3 Star. 
AT L. 462; Act of Mar. 3, 1837, § 2, 5 Stat. aT L. 176, 177; Act of 
Mar. 3, 1843, 5 Stat. AT L. 628; Act of Mar. 3, 1851, 9 Stat. aT L. 
631; Act of Mar. 12, 1868, 15 Stat. aT L. 42. 

Rhode Island — Act of June 23, 1790, § 3, 1 Stat. AT L. 128; Act of 
Mar. 3, 1791, § 2, 1 Stat. aT L. 216, 217; Act of May 27, 1796, § 2, 
1 Stat. AT L. 475; Act of Mar. 3, 1797, 1 STAT. AT L. 517; Act of April 
29, 1802, § 4, 2 Stat. AT L. 156, 157; Act of Mar. 26, 1812, § 1, 2 Star. 
AT L. 696; Act of May 14, 1902, 32 Stat. AT L. 199. 

South Carolina — Act of Sept. 25, 1789, §5,.1 Stat. AT L. 73, 75; 
Act of Mar. 3, 1917, 1 Stat. AT L. 517; Act of Feb. 13, 1801, § 7, 2 
Stat. AT L. 89, 90; Act of April 29, 1802, § 4, 2 Stat. AT L. 156, 157; 
Act of April 24, 1816, 3 Stat. aT L. 300; Act of May 13, 1824, 4 STAT. 
AT L. 34; Act of May 4, 1826, 4 Stat. aT L. 160; Act of Feb. 24, 1829, 
4 STAT. AT L. 335; Act of Mar. 1, 1845, 5 Stat. aT L. 730. 

Tennessee — Act of Feb. 13, 1801, § 7, 2 Stat. AT L. 89, 90; Act of 
Feb. 24, 1807, § 2, 2 Stat. aT L. 420; Act of Mar. 22, 1808, 2 Star. 
AT L. 477; Act of Mar. 10, 1812, 2 Stat. AT L. 693; Act of Jan. 13, 
1831, 4 STAT. AT L. 432; Act of July 7, 1838, 5 Stat. aT L. 308. 

Texas — Act of June 11, 1879, § 4, 21 Stat. AT L. Io. 

Utah — Act of Mar. 2, 1897, 29 Stat. AT L. 620. 

Vermont — Act of Mar. 2, 1791, §3, 1 Stat. AT L. 197; Act of May 
27, 1796, §1, 1 Stat. aT L. 475; Act of Mar. 3, 1797, 1 Start. at L. 
517; Act of April 29, 1802, § 4, 2 Stat. at L. 156, 157. 

Virginia — Act of Sept. 25, 1789, § 5, 1 Stat. AT L. 73, 75; Act of 
Mar. 3, 1791, § 3, 1 STAT. AT L. 216, 217; Act of Mar. 3, 1797, 1 STAT. 
at L. 517; Act of Feb. 13, 1801, § 7, 2 Stat. AT L. 89, 90; Act of April 
29, 1802, § 4, 2 Stat. aT L. 156, 157; Act of Mar. 3, 1837, § 2, 5 Star. 
AT L. 176, 177; Act of Aug. 16, 1842, 5 Stat. aT L. 507; Act of Feb. 
25, 1865, 13 StaT. AT L. 440; Act of May 22, 1866, 14 Stat. AT L. 51. 

West Virginia — Act of July 27, 1866, 14 Stat. AT L. 369; Act of 
Dec. 21, 1878, 20 Stat. AT L. 259. 


(2) District Courts: 


Alabama — Act of April 21, 1820, §1, 3 Stat. aT L. 564; Act of 
Nov. 27, 1820, § 1, 3 Stat. AT L. 610; Act of April 17, 1822, 3 STAT. AT 



















POWER TO REGULATE CONTEMPTS 1063 


L. 662; Act of Mar. 10, 1824, § 2, 4 Stat. at L. 9; Act of May 22, 
1826, 4 Stat. AT L. 192; Act of Mar. 2, 1827, 4 Stat. at L. 226; Act 
of Jan. 27, 1831, § 1, 4 Stat. aT L. 434; Act of Feb. 6, 1839, § 2, 5 STAT. 
AT L. 315; Act of Aug. 7, 1848, 9 Stat. at L. 274; Act of May 4, 1852, 
10 STAT. AT L. 5; Act of June 9, 1860, §§1, 3, 12 Sar. at L. 28, 29; 
Act of Mar. 3, torr, § 70, 36 Stat. at L. 1087, 1105; Act of Feb. 28, 
1913, 37 STAT. AT L. 698; Act of June 27, 1922, 42 Srar. at L. 667. 


Arizona — Act of June 20, 1910, § 31, 36 Stat. at L. 557, 576; Act 
of Oct. 3, 1913, 38 STAT. AT L. 203. 


Arkansas — Act of Mar. 3, 1839, §5, 5 Stat. at L. 337; Act of 
Mar. 3, 1851, § 2, 9 Stat. AT L. 594; Act of Mar. 3, 1871, 16 Stat. AT 
L. 471; Act of Mar. 3, tor1, § 71, 36 Srat. at L. 1087, 1106; Act of 
Sept. 9, 1914, 38 Stat. at L. 713. 


California — Act of Sept. 28, 1850, §§ 4, 5, 9 Stat. at L. sar, 522; 
Act of Jan. 18, 1854, 10 Stat. At L. 265; Act of Feb. 19, 1864, § 8, 
13 StaT. AT L. 4, 5; Act of Mar. 3, rorr, § 72, 36 Star. at L. 1087, 
1107; Act of May 16, 1916, 39 Stat. aT L. 122. 


Colorado — Act of Mar. 3, ro11, § 73, 36 Srat. aT L. 1087, 1108; 
Act of June 12, 1916, 39 Stat. aT L. 225. 


Connecticut — Act of Sept. 24, 1789, §3, 1 Stat. aT L. 73; Act of 
Feb. 6, 1812, 2 Stat. AT L. 676; Act of Mar. 3, 1911, § 74, 36 Srar. 
at L. 1087, 1108; Act of Feb. 27, 1921, 41 Stat. aT L. 1146. 


Delaware — Act of Sept. 24, 1789, §3, 1 Stat. at L. 73; Act of 
Mar. 24, 1834, 4 STAT. AT L. 673; Act of Mar. 3, 1911, § 75, 36 Star. 
AT L. 1087, 1108. 


Florida — Act of Mar. 3, 1845, § 5, 5 Stat. AT L. 788; Act of Feb. 
23, 1847, § 2, 9 Stat. AT L. 131; Act of June 22, 1860, 12 Stat. aT L. 
85; Act of Mar. 3, 1911, § 76, 36 Stat. aT L. 1087, 1108. 


Georgia — Act of Sept. 24, 1789, § 3, 1 Stat. aT L. 73; Act of Aug. 
11, 1848, § 2, 9 Stat. AT L. 280; Act of July 25, 1866, 14 Star. at L. 
242; Act of Feb. 23, 1889, 25 Stat. AT L. 690; Act of Mar. 3, 1911, 
§ 71, 36 Stat. aT L. 1086, 1108; Act of Mar. 4, 1913, 37 Stat. AT L. 
I0I7. 

Idaho — Act of Nov. 3, 1893, 28 Stat. At L. 5; Act of June 1, 1898, 
30 Stat. AT L. 423; Act of Feb. 23, 1911, § 2, 36 Stat. AT L. 927, 928; 
Act of Mar. 3, rrr, § 78, 36 Stat. at L. 1087, 1109. 


Illinois — Act of Mar. 3, 1819, § 2, 3 Stat. AT L. 502; Act of April 
22, 1824, 4 Stat. AT L. 19; Act of Jan. 27, 1831, § 2, 4 Stat. aT L. 
434; Act of July 9, 1832, 4 Stat. aT L. 568; Act of July 3, 1868, 15 
Stat. AT L. 82; Act of Mar. 3, 1911, § 79, 36 Stat. AT L. 1087, 1110. 
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Indiana — Act of Mar. 3, 1817, § 2, 3 Stat. aT L. 390; Act of May 
19, 1832, 4 STAT. AT L. 515; Act of Dec. 15, 1862, 12 Stat. aT L. 631; 
Act of Feb. 12, 1864, 13 Stat. AT L. 3; Act of Dec. 20, 1864, 13 Star. 
at L. 419; Act of Mar. 3, 1911, § 80, 36 Stat. at L. 1087, 1110. 


Iowa — Act of Mar. 3, 1845, § 2, 5 STAT. AT L. 789; Act of Mar. 3, 
1849, § 1, 9 Stat. AT L. 410; Act of Feb. 26, 1823, 10 Stat. at L. 171; 
Act of Mar. 3, 1859, §§ 5-7, 11 Stat. aT L. 437, 438; Act of June 30, 
1870, § 2, 16 Stat. aT L. 174; Act of Feb. 9, 1874, 18 Stat. at L. 5; 
Act of June 4, 1880, 21 Stat. AT L. 155; Act of Mar. 3, 1911, § 81, 
36 Stat. AT L. 1087, 1111; Act of Mar. 3, 1913, 37 STAT. AT L. 735; 
Act of Feb. 23, 1916, 39 Stat. AT L. 12; Act of April 27, 1916, 39 STAT. 
AT L. 55; Act of Mar. 4, 1923, 42 StaT. AT L. 1483. 


Kansas — Act of Jan. 29, 1861, § 5, 12 Stat. at L. 126, 128; Act 
of Jan. 6, 1883, 22 Stat. AT L. 400; Act of Aug. 9, 1888, 25 STAT. AT 
L. 392; Act of Mar. 3, 1911, § 82, 36 Stat. AT L. 1087, 1112; Act of 
Sept. 6, 1916, 39 STAT. AT L. 725. 


Kentucky — Act of Sept. 24, 1789, § 3, 1 Stat. AT L. 73; Act of Mar. 
3, 1797, § 6, 1 Stat. AT L. 517, 518; Act of Mar. 3, 1801, § 7, 2 Star. 
AT L. 123, 124; Act of Mar. 2, 1803, §1, 2 Stat. aT L. 242; Act of 
Feb. 28, 1806, § 2, 2 Stat. aT L. 354; Act of Feb. 4, 1809, § 2, 2 Star. 
AT L. 516; Act of Mar. 1, 1823, 3 Stat. AT L. 742; Act of Mar. 24, 
1824, 4 Stat. AT L. 11; Act of Mar. 3, 1911, § 83, 36 Stat. aT L. 1087, 
1112; Act of Jan. 29, 1920, 41 Stat. AT L. 400. | 

Louisiana — Act of Mar. 26, 1804, § 8, 2 Stat. AT L. 283, 285; Act 
of April 8, 1812, § 3, 2 Stat. at L. 7or, 703; Act of Mar. 3, 1823, § 1, 
3 Stat. AT L. 774; Act of Mar. 3, 1825, 4 Stat. AT L. 125; Act of May 
22, 1832, 4 STAT. AT L. 516; Act of June 30, 1834, 4 Stat. AT L. 742; 
Act of Feb. 13, 1845, §3, 5 Stat. aT L. 722; Act of Mar. 3, 1849, 9 
Stat. AT L. gor; Act of Mar. 3, 1orz, § 84, 36 Stat. aT L. 1087, 
III3. 

Maine — Act of Sept. 24, 1789, § 3, 1 Stat. AT L. 73; Act of April 
29, 1802, § 22, 2 Stat. aT L. 156, 166; Act of Nov. 28, 1811, 2 Star. 
AT L. 667; Act of Mar. 3, 1813, 2 Strat. aT L. 829; Act of April 3, 
1818, 3 Stat. AT L. 413; Act of Jan. 27, 1831, 4 STAT. AT L. 434; Act 
of July 14, 1862, 12 Stat. at L. 575; Act of Jan. 18, 1884, 23 STAT. AT 
L. 1; Act of Mar. 3, rorz, § 85, 36 Stat. AT L. 1087, 1114; Act of 
Dec. 22, ror, 37 Stat. AT L. 51; Act of Sept. 8, 1916, 39 Stat. AT L. 
850; Act of Mar. 4, 1923, 42 Stat. AT L. 1506. 

Maryland — Act of Sept. 24, 1789, §3, 1 Stat. AT L. 73; Act of 
Feb. 13, 1801, §§ 21, 23, 2 Stat. AT L. 89, 96, 97; Act of Mar. 3, 1911, 
$96, 36 Stat. at L, 1087, 1114. 
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Massachusetts — Act of Sept. 24, 1789, § 3, 1 Stat. at L. 73; Act 
of Mar. 3, 1813, §3, 2 Stat. aT L. 815; Act of Mar. 3, 1911, § 87, 36 
Stat. AT L. 1087, 1114; Act of May 1, 1922, 42 Stat. at L. 503. 


Michigan — Act of June 19, 1878, § 9, 20 Star. at L. 175, 177; Act 
of Mar. 3, 1911, § 88, 36 Stat. aT L. 1087, 1114; Act of July 9, 1912, 
37 STAT. AT L. 190. 


Minnesota — Act of Mar. 3, 1859, 11 Stat. AT L. 402; Act of April 
5, 1866, 14 Stat. AT L. 14; Act of Mar. 3, 1911, § 89, 36 Srar. at L. 
1087, III5. 


Mississippi — Act of April 3, 1818, § 2, 3 Stat. at L. 413; Act of 
Jan. 11, 1821, §1, 3 Stat. aT L. 611; Act of April 26, 1822, 3 Srar. 
AT L. 667; Act of Mar. 3, 1835, 4 Stat. at L. 773; Act of June 18, 
1838, § 2, 5 Stat. AT L. 247; Act of May 16, 1866, 14 Stat. aT L. 48; 
Act of June 15, 1882, § 2, 22 Stat. aT L. 101; Act of Mar. 2, 1899, 
30 Stat. AT L. 977; Act of May 5, 1900, 31 Stat. AT L. 165; Act of 
Mar. 3, 1911, § 90, 36 Stat. aT L. 1087, 1116; Act of Feb. 5, 1912, 
37 STAT. AT L. 59; Act of May 27, 1912, 37 STAT. AT L. 118. 


Missouri — Act of Mar. 16, 1822, § 2, 3 Stat. at L. 653; Act of 
April 29, 1824, 4 Stat. AT L. 22; Act of Mar. 3, 1839, § 1, 5 STAT. AT 
L. 337; Act of Mar. 3, 1857, § 2, 11 Stat. AT L. 197; Act of Feb. 2s, 
1873, § 5, 17 StaT. AT L. 476, 477; Act of Mar. 3, ror, § 91, 36 Star. 
AT L. 1087, 1117; Act of Dec. 22, 1911, 37 Stat. AT L. 51. 


Montana — Act of Mar. 3, 1911, § 92, 36 Stat. at L. 1087, 1118. 


Nebraska — Act of Mar. 3, 1873, 17 Stat. AT L. 601; Act of Feb. 
17, 1877, 19 Stat. AT L. 232; Act of Mar. 3, 1911, § 93, 36 STAT. AT 
L. 1087, 1118. 

Nevada — Act of Mar. 3, 1911, $94, 36 Stat. at L. 1087, 1119. 


New Hampshire — Act of Sept. 24, 1789, § 3, 1 Stat. aT L. 73; Act 
of Mar. 3, 1911, §.95, 36 Stat. AT L. 1087, 1119; Act of Aug. 23, 1912, 
37 STAT. AT L. 357. 


New Jersey — Act of Sept. 24, 1789, § 3, 1 Stat..at L. 73; Act of 
Feb. 13, 1801, § 21, 2 Stat. aT L. 89, 96; Act of May 4, 1822, 3 Srar. 
AT L. 678; Act of June 3, 1844, 5 Stat. AT L. 660; Act of Mar. 3, to11, 
§ 96, 36 Stat. aT L. 1087, 1119; Act of Aug. 9, 1912, 37 Stat. aT L. 
265; Act of Feb. 14, 1913, 37 STAT. AT L. 674. 

New Mexico — Act of June 20, 1910, § 13, 36 Stat. aT L. 557, 565. 


New York — Act of Sept. 24, 1789, §3, 1 Stat. aT L. 73; Act of 
April 29, 1812, § 3, 2 Stat. AT L. 719, 720; Act of Mar. 3, 1813, §1, 
2 Stat. AT L. 815; Act of Mar. 3, 1817, § 2, 3 Stat. aT L. 392; Act of 
April 3, 1818, § 2, 3 Stat. AT L. 413, 414; Act of Mar. 2, 1821, 3 Star. 
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AT L. 623; Act of Feb. 1, 1826, 4 Star. at L. 138; Act of Aug. 8, 1846, 
§ 10, 9 Stat. at L. 72, 74; Act of Mar. 3, 1911, §97, 36 Stat. aT L. 
1087, 1119; Act of Jan. 21, 1920, 41 Star. AT L. 394; Act of July 1, 
1922, 42 STAT. AT L. 812. 


North Carolina — Act of June 4, 1790, § 2, 1 Stat. at L. 126; Act 
of Mar. 19, 1800, §1, 2 Strat. aT L. 18; Act of Feb. 13, 1801, § 21, 
2 Stat. AT L. 89, 96; Act of Mar. 3, 1801, § 4, 2 Stat. AT L. 123; Act 
of April 29, 1802, § 7, 2 Stat. at L, 156, 162; Act of Mar. 9, 1808, 
§ 3, 2 Srat. aT L. 471; Act of June 23, 1812, $1, 2 Stat. at L. 675; 
Act of May 20, 1826, 4 Stat. aT L. 186; Act of Mar. 10, 1828, 4 Star. 
AT L. 254; Act of July 1, 1870, 16 Stat. aT L. 180; Act of Mar. 3, 
. Igtt, § 98, 36 Stat. at L. 1087, 1120; Act of Oct. 7, 1914, 38 STAT. AT 

L. 728; Act of April 27, 1916, 39 Stat. AT L. 56; Act of Mar. 17, 1920, 
4r Stat. aT L, 531. 


North Dakota — Act of April 26, 1890, § 3, 26 Stat. at L. 67; Act 
of Mar. 3, 1911, § 99, 36 Stat. AT L. 1087, 1121; Act of Feb. 5, 1912, 
37 STAT. AT L. 59; Act of July 17, 1916, 39 Stat. aT L. 386. 


Ohio — Act of Feb. 19, 1803, § 2, 2 Stat. AT L. 201; Act of Mar. 26, 
1810, §1, 2 Strat. aT L. 568; Act of Mar. 4, 1820, § 2, 3 Sat. at L. 
544; Act of May 23, 1872, 17 Stat. AT L. 157; Act of Mar. 3, 1911, 
§ 100, 36 Stat. aT L. 1087, 1121; Act of Mar. 4, 1915, 38 Stat. aT L. 
1187; Act of Feb. 14, 1923, 42 STAT. AT L. 1246. 


Oklahoma — Act of Mar. 3, 1911, § 101, 36 Stat. AT L. 1087, 1122; 
Act of Feb. 20, 1917, 39 STAT. AT L. 927; Act of June 13, 1918, 40 
Stat. AT L. 604; Act of Feb. 26, 1919, 40 Stat. aT L. 1184. 


Oregon — Act of Mar. 3, 1859, § 2, 11 Stat. AT L. 437; Act of June 
22, 1860, 12 Stat. AT L. 85; Act of Feb. 19, 1864, § 8, 13 Stat. at L. 
4, 5; Act of Mar. 3, ro11, § 102, 36 Stat. aT L. 1087, 1122. 


Pennsylvania — Act of Sept. 24, 1789, § 3, 1 Stat. at L. 73; Act of 
April 20, 1818, § 1, 3 Stat. at L. 462; Act of May 15, 1820, § 1, 3 Sra. 
AT L. 598; Act of May 26, 1824, 4 Stat. AT L. 50; Act of April 5, 1826, 
4 Stat. AT L. 153; Act of May 8, 1840, 5 Stat. aT L. 380; Act of July 
27, 1842, 5 StaT. AT L. 406; Act of Mar. 19, 1842, 5 Stat. aT L. 470; 
Act of July 28, 1866, 14 Stat. aT L. 342; Act of June 30, 1902, 32 
Srat. AT L. 549; Act of Mar. 3, 1911, § 103, 36 Stat. AT L. 1087, 1123; 
Act of Mar. 3, 1913, 37 STAT. AT L. 730; Act of Jan. 6, 1914, 38 STAT. 
AT L, 385; Act of Sept. 9, 1914, 38 Stat. at L. 713. 

Rhode Island — Act of June 23, 1790, § 2, 1 Stat. AT L. 128; Act of 


Mar. 23, 1804, § 4, 2 Stat. AT L. 273; Act of Mar. 3, 1911, § 104, 36 
Stat. AT L. 1087, 1123; Act of Feb. 1, 1912, 37 STAT. ATL. 59. 
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South Carolina — Act of Sept. 24, 1789, § 3, 1 Stat. at L. 73; Act 
of Aug. 16, 1856, rr Stat. at L. 43; Act of July 23, 1892, 27 Srar. 
at L. 261; Act of Mar. 3, 1911, § 105, 36 Stat. aT L. 1087, 1123; Act 
of Feb. 5, 1912, 37 Stat. AT L. 59; Act of Mar. 3, rors, 38 STAT. AT 


L. 961; Act of Sept. 1, 1916, 39 Stat. at L. 721; Act of Mar. 4, 1923, 
42 Stat. AT L. 1486. 


South Dakota — Act of Mar. 3, 1911, § 106, 36 Star. at L. 1087, 1123. 


Tennessee — Act of Jan. 31, 1797, § 2, 1 Stat. aT L. 496; Act of 
April 29, 1802, § 17, 2 Stat. at L. 156, 165; Act of Mar. 23, 1804, § 6, 
2 Stat. AT L. 273, 274; Act of Feb. 24, 1807, § 4, 2 Stat. at L. 420, 421; 
Act of Mar. 22, 1808, § 3, 2 Stat. at L. 477; Act of June 18, 1838, § 1, 
5 Stat. AT L. 249; Act of Mar. 3, 1839, § 2, 5 Stat. at L. 337; Act of 
Mar. 3, 1911, § 107, 36 Stat. AT L. 1087, 1124; Act of Aug. 20, 1912, 
37 StaT. AT L. 314; Act of June 22, 1916, 39 Stat. aT L. 232; Act of 
Mar. 4, 1923, 42 STAT. AT L. 1520. 


Texas — Act of Dec. 29, 1845, § 2, 9 Stat. aT L. 1; Act of Feb. 21, 
1857, § 2, 11 Stat. AT L. 164; Act of June 11, 1858, 11 Star. aT L. 314; 
Act of Mar. 3, 1911, § 108, 36 Stat. aT L. 1087, 1125; Act of May 20, 
1912, § 2, 37 STAT. AT L. 120; Act of Feb. 5, 1913, 37 Stat. aT L. 663; 
Act of Feb. 26, 1917, 39 STAT. AT L. 939; Act of Mar. 1, 1919, 40 STAT. 
AT L. 1270. 


Utah — Act of Feb. 19, 1903, 32 STAT. AT L. 841; Act of Mar. 3, 
1911, § 109, 36 Stat. AT L. 1087, 1127. 


Vermont — Act of Mar. 2, 1791, § 2, 1 Stat. AT L. 197; Act of Feb. 
28, 1799, § 1, 1 Stat. AT L. 627; Act of April 29, 1802, § 27, 2 STAT. AT 
L. 156, 166; Act of Mar. 3, 1823, 3 Stat. aT L. 776; Act of Mar. 3, 
1911, § 110, 36 Stat. at L. 1087, 1127; Act of Feb. 1, 1912, 37 STAT. 
AT L. 58. 

Virginia — Act of Sept. 24, 1789, § 3, 1 Stat. aT L. 73; Act of Feb. 
13, 1801, § 21, 2 Stat. AT L. 89, 96; Act of April 29, 1802, § 15, 2 Star. 
AT L. 156, 165; Act of Mar. 23, 1804, §1, 2 Stat. at L. 273; Act of 


‘Mar. 24, 1814, §1, 3 Stat. aT L. 112; Act of Mar. 19, 1818, 3 Srar. 


AT L. 411; Act of Feb. 4, 1819, § 1, 3 Stat. AT L. 418; Act of Feb. 10, 
1820, § 1, 3 STAT. AT L. 540; Act of April 26, 1822, 3 Stat. at L. 666; 
Act of May 26, 1824, § 2, 4 Strat. at L. 48, 49; Act of Mar. 3, 1825, 
4 Stat. AT L. 131; Act of May 20, 1826, 4 Stat. at L. 180; Act of 
Mar. 3, 1827, 4 STAT. AT L. 239; Act of April 20, 1832, 4 Start. at L. 
504; Act of Mar. 3, 1835, 4 Stat. at L. 773; Act of July 1, 1836, 5 
Stat. AT L. 61; Act of Aug. 26, 1842, 5 Stat. aT L. 534; Act of Aug. 
29, 1842, 5 STAT. AT L. 547; Act of Mar. 4, 1844, 5 Stat. aT L. 652; 
Act of April 12, 1844, §1, 5 Stat. at L. 655; Act of June 26, 1856, 
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11 Stat. aT L. 23; Act of June 11, 1864, 13 Stat. at L. 124; Act of 
June 11, 1878, 20 Stat. AT L. 111; Act of April 18, 1900, 31 Star. at 
L. 136; Act of Mar. 3, 1911, § 111, 36 Stat. at L. 1087, 1127; Act of 
June 13, 1918, 40 Stat. AT L. 605. 


Washington — Act of April 5, 1890, § 2, 26 Stat. at L. 45; Act of 
Mar. 3, 1911, § 112, 36 Stat. AT L. 1087, 1128. 


West Virginia — Act of Mar. 9, 1878, 20 Stat. at L. 27; Act of 
Jan. 1, 1903, 32 STAT. AT L. 791; Act of Mar. 3, 1911, § 113, 36 Srar. 
AT L. 1087, 1129; Act of Mar. 23, 1912, 37 Stat. at L. 76; Act of 
Aug. 22, 1914, 38 Stat. AT L. 702; Act of Feb. 27, 1922, 42 STAT. AT 
L. 398. 

Wisconsin — Act of Aug. 6, 1846, § 4, 9 Stat. at L. 56, 57; Act of 
May 29, 1848, § 4, 9 Stat. aT L. 233, 234; Act of Mar. 3, 1911, § 114, 
36 Stat. AT L. 1087, 1129. 


Wyoming — Act of June 1, 1898, 30 Stat. aT L. 423; Act of Mar. 
3, 1911, § 115, 36 Stat. AT L. 1087, 1130. 


(3) Circuit and District Courts: 


Alabama — Act of June 22, 1874, 18 Stat. AT L. 195; Act of May 2, 
1884, § 2, 23 Stat. aT L. 18; Act of Feb. 9, 1903, 32 Start. AT L. 820; 
Act of Feb. 16, 1903, 32 Stat. aT L. 832; Act of Mar. 3, 1905, § 2, 
33 StaT. AT L. 988; Act of April 14, 1906, 34 Stat. AT L. 114; Act of 
Mar. 7, 1908, § 2, 35 Stat. aT L. 38; Act of Feb. 19, 1909, § 2, 35 Stat. 
AT L. 640. ; 

Arizona — Act of June 16, 1906, § 37, 34 Stat. AT L. 267, 283; Act 
of June 20, 1910, § 31, 36 Stat. at L. 557, 576. 

Arkansas — Act of Feb. 28, 1887, 24 Stat. aT L. 428; Act of Mar. 7, 
1890, 26 StaT. AT L. 17; Act of Feb. 20, 1897, § 3, 29 Stat. AT L. 591; 
Act of Mar. 2, 1899, 30 Stat. AT L. 976; Act of Jan. 16, 1901, 31 STAT. 
AT L. 733; Act of Mar. 18, 1902, 32 Stat. AT L. 72; Act of Feb. 3, 
1903, 32 STAT. AT L. 795; Act of June 23, 1910, 36 Start. art L. 
603. 

California — Act of Aug. 5, 1886, §§ 2, 3, 24 Stat. aT L. 308; Act 
of May 25, 1896, 29 Stat. aT L. 135; Act of May 29, 1900, § 3, 31 
Stat. AT L. 219; Act of June 29, 1906, 34 Stat. at L. 631; Act of 
June 22, 1910, 36 Stat. aT L. 580. 

Colorado — Act of Jan. 26, 1876, $1, 19 Stat. at L. 61; Act of’ 
Feb. 15, 1879, 20 Stat. AT L. 292; Act of Aug. 3, 1886, 24 STAT. AT 
L. 214; Act of Feb. 16, 1903, 32 Stat. aT L. 833. 

Delaware — Act of May 10, 1852, to Stat. aT L. 5; Act of June 
14, 1856, 11 Stat. AT L. 22; Act of June 11, 1910, 36 Stat. aT L. 466. 
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Florida — Act of July 27, 1868, 15 Stat. at L. 239; Act of Feb. 3, 
1879, 20 STAT. AT L. 280; Act of June 30, 1886, 24 Stat. AT L. 106; 
Act of July 23, 1894, § 2, 28 Stat. at L. 117; Act of May 18, 1900, 
31 Stat. AT L. 180; Act of Feb. 18, 1905, 33 Stat. at L. 719; Act of 


June 9, 1906, 34 Stat. aT L. 226; Act of Feb. 6, 1908, § 3, 35 STAT. AT 
L. 6. 


Georgia — Act of June 4, 1872, § 3, 17 Stat. at L. 218; Act of June 
20, 1884, 23 STAT. AT L. 50; Act of Feb. 15, 1889, § 2, 25 Stat. aT L. 
671; Act of Mar. 3, 1891, 26 Stat. at L. 1110; Act of Aug. 27, 1894, 
28 Stat. AT L. 504; Act of April 12, 1900, 31 Stat. at L. 73; Act of 
Feb. 28, 1901, § 2, 31 Stat. aT L. 818; Act of Jan. 30, 1902, § 2, 32 
Stat. AT L. 550; Act of Mar. 3, 1905, § 2, 33 Stat. aT L. ggg. 

Idaho — Act of July 5, 1892, 27 Stat. aT L. 72. 


Illinois — Act of Mar. 10, 1838, 5 Stat. aT L. 215; Act of May 9, 
1848, 9 StTaT. AT L. 219; Act of Mar. 3, 1851, 9 Stat. at L. 636; Act 
of Feb. 13, 1855, § 2, 10 Stat. AT L. 606; Act of April 23, 1856, 11 
Stat. AT L. 4; Act of Mar. 2, 1887, 24 Stat. at L. 442; Act of Aug. 
8, 1888, 25 Stat. AT L. 386; Act of July 2, 1890, 26 Stat. at L. 212; 
Act of April 28, 1904, 33 Stat. at L. 550; Act of Mar. 3, 1905, §§ 5, 
10, 16, 33 STAT. AT L. 993, 994; Act of Feb. 8, 1907, 34 Stat. at L. 882. 


Indiana — Act of Mar. 10, 1838, 5 Stat. at L. 215; Act of Feb. 
20, 1863, 12 STAT. AT L. 657; Act of June 30, 1870, 16 Start. aT L. 
175; Act of Mar. 3, 1871, 16 Stat. at L. 473; Act of June 23, 1874, 
18 Stat. AT L. 251; Act of June 18, 1878, 20 Stat. at L. 166; Act of 
Mar. 3, 1881, 21 STAT. AT L. 511; Act of Feb. 14, 1899, 30 Star. at L. 
836. 

Towa — Act of Feb. 23, 1884, 23 Stat. aT L. 3; Act of April 19, 1888, 
25 Stat. AT L. 87; Act of Feb. 24, 1891, 26 Stat. at L. 767; Act of 
Jan. 22, 1892, 27 STAT. AT L. 1; Act of Jan. 4, 1896, 29 Start. at L. 2; 
Act of June 1, 1900, 31 Stat. AT L. 249; Act of Jan. 14, 1901, 31 STAT. 
at L. 730; Act of April 28, 1904, § 2, 33 Stat. AT L. 547; Act of April 
26, 1906, 34 STAT. AT L. 127; Act of Feb. 20, 1907, 34 Stat. aT L. 912; 
Act of Feb. 20, 1907, 34 STAT. AT L. 913. 

Kansas — Act of June 8, 1872, 17 Stat. aT L. 334; Act of Mar. 3, 
1879, 20 Stat. AT L. 355; Act of June 9, 1890, 26 Stat. at L. 129; 
Act of May 3, 1892, 27 Stat. AT L. 24; Act of Feb. 19, 1903, 32 STAT. 
AT L. 849. 


Kentucky — Act of Mar. 1, 1845, 5 Stat. AT L. 730; Act of Aug. 
11, 1848, 9 Stat. AT L. 282; Act of June 15, 1860, 12 Star. aT L. 36; 
Act of May 15, 1862, 12 Stat. AT L. 386; Act of Mar. 1, 1873, 17 Star. 
AT L. 484; Act of July 1, 1879, 21 Stat. AT L. 45; Act of Aug. 8, 1888, 
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a5 Stat. aT L. 389; Act of Feb. 12, 1901, 31 Star. at L. 783; Act of 
Mar. 10, 1902, 32 Stat. aT L. 58; Act of May 22, 1908, 35 STAT. AT 
L. 182. 

Louisiana — Act of July 20, 1854, 10 Stat. AT L. 307; Act of Mar. 
3, 1881, § 5, 21 Stat. AT L. 506, 507; Act of Aug. 13, 1888, 25 Srar. 
AT L. 438; Act of May 18, 1900, 31 Stat. aT L. 179; Act of Mar. 2, 
1905, § 2, 33 Stat. AT L. 841. 


Maine — Act of Feb. 15, 1843, 5 STAT. AT L. 600; Act of Aug. 11, 
1848, 9 Stat. AT L. 282. 


Maryland — Act of Mar. 21, 1892, 27 Stat. aT L. 11. 
Massachusetts — Act of Mar. 2, 1909, 35 STAT. AT L. 685. 


Michigan — Act of Mar. to, 1838, 5 Stat. aT L. 215; Act of Mar. 
3, 1839, § 4, 5 Stat. AT L. 337; Act of Mar. 14, 1848, 9 Start. at L. 
214; Act of Feb. 21, 1863, 12 Stat. AT L. 657; Act of Feb. 24, 1863, 
§ 2, 12 Stat. AT L. 660, 661; Act of June 19, 1878, 20 Star. at L. 175; 
Act of Feb. 28, 1887, 24 Stat. at L. 423; Act of April 30, 1894, 28 
Stat. AT L. 67. 


Minnesota — Act of April 26, 1890, § 4, 26 Stat. at L. 73; Act of 
Feb. 9, 1904, 33 STAT. AT L. 11. 

Mississippi — Act of Feb. 28, 1887, 24 Stat. aT L. 430; Act of 
April 11, 1888, 25 Stat. aT L. 84; Act of April 4, 1888, 25 Star. at L. 
78; Act of July 18, 1894, 28 Stat. aT L. 114; Act of Feb. 24, 1911, 
36 Stat. AT L. 932. 

Missouri — Act of Jan. 21, 1879, 20 Stat. AT L. 263; Act of Feb. 
28, 1887, § 3, 24 Stat. AT L. 424, 425; Act of April 19, 1888, 25 Srar. 
AT L. 88; Act of Sept. 26, 1888, 25 Stat. aT L. 497; Act of May 14, 
1890, 26 Stat. AT L. 106; Act of Aug. 29, 1890, 26 Stat. aT L. 369; 
Act of April 19, 1892, 27 Stat. AT L. 20; Act of Jan. 24, 1901, § 2, 
31 STAT. AT L. 739; Act of Jan. 31, 1905, § 2, 33 Stat. AT L. 627; Act 
of June 22, 1910, 36 Stat. aT L. 585; Act of June 22, 1910, 36 Star. 
AT L. 587. 

Montana — Act of April 22, 1904, 33 Stat. at L. 313. 


Nebraska — Act of Mar. 25, 1867, § 2, 15 Strat. aT L. 5; Act of 
June 19, 1878, 20 Stat. AT L. 169; Act of Aug. 14, 1888, 25 STAT. AT 
L. 443; Act of Aug. 3, 1894, 28 Stat. aT L. 221; Act of Feb. 27, 1907, 
§§ 3, 4, 34 Stat. at L. 998; Act of April 12, 1910, 36 Stat. at L. 204. 

Nevada — Act of Feb. 27, 1865, § 2, 13 Stat. AT L. 440. 

New Hampshire — Act of Feb. 23, 1881, 21 Stat. at L. 330; Act of 
Mar. 10, 1892, 27 Stat. aT L. 7. 
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New Jersey — Act of Aug. 12, 1848, 9 STAT. AT L. 303; Act of Aug. 
8, 1888, 25 Stat. AT L. 388. 


New Mexico — Act of June 20, 1910, § 13, 36 Stat. at L. 557, 565. 


New York — Act of Mar. 3, 1825, 4 Stat. AT L. 101; Act of May 
29, 1830, 4 Stat. AT L. 422; Act of July 7, 1838, 5 Stat. aT L. 295; 
Act of Mar. 24, 1860, 12 Stat. at L. 3; Act of July 4, 1864, 13 Srar. 
AT L. 385; Act of Feb. 25, 1865, 13 Stat. aT L. 438; Act of Mar. 23, 
1882, 22 Stat. AT L. 32; Act of May 12, 1900, §§ 3, 4, 31 Star. at L. 
175: 

North Carolina — Act of Feb. 4, 1807, 2 Stat. at L. 413; Act of 
June 4, 1872, §§ 1, 2, 17 Stat. aT L. 215; Act of June 19, 1878, 20 
Stat. AT L. 173; Act of Aug. 9, 1894, §§ 2, 3, 28 Stat. aT L. 275; Act 
of Feb. 23, 1903, 32 STAT. AT L. 852; Act of Mar. 3, 1905, 33 STAT. AT 
L. 1004; Act of Mar. 2, 1907, 34 Stat. aT L. 1224; Act of Jan. 31, 
1908, 35 Stat. AT L. 3; Act of Jan. 26, toro, 36 Stat. at L. 187. 

North Dakota — Act of Feb. 4, 1895, 28 Stat. at L. 642; Act of 
June 29, 1906, §§ 3, 5, 34 Stat. AT L. 609, 610. 

Ohio — Act of May 20, 1826, 4 Stat. at L. 187; Act of Mar. 10, 
1838, 5 Stat. AT L. 215; Act of June 1, 1842, 5 Stat. AT L. 488; Act 
of Mar. 26, 1844, 5 Stat. AT L. 652; Act of May 29, 1846, 9 Stat. AT 
L. 16; Act of Aug. 3, 1846, 9 Stat. aT L. 50; Act of July 29, 1850, 9 
Stat. AT L. 443; Act of Mar. 3, 1851, 9 Stat. aT L. 630; Act of Feb. 
10, 1855, 10 STAT. AT L. 604; Act of Feb. 21, 1855, 10 Star. at L. 
611; Act of Feb. 21, 1863, 12 Stat. at L. 657; Act of July 7, 1870, 16 
STAT. AT L. 192; Act of June 8, 1878, 20 Stat. at L. tor; Act of Feb. 
4, 1880, § 2, 21 Stat. at L. 63, 64; Act of July 27, 1882, 22 Star. at 
L. 76; Act of Mar. 4, 1907, 34 Stat. AT L. 1294; Act of Feb. 26, 19009, 
35 STAT. AT L. 656. 


Oklahoma — Act of June 16, 1906, § 13, 34 Stat. at L. 267, 275; 
Act of June 25, 1910, 36 Stat. aT L. 825. 


Oregon — Act of Mar. 2, 1909, 35 Stat. AT L. 686. 

Pennsylvania — Act of Feb. 21, 1871, 16 Stat. aT L. 429; Act of 
Aug. 5, 1886, 24 Stat. AT L. 336; Act of Mar. 2, rgor, 31 Star. AT L. 
880. 

Rhode Island — Act of Feb. 22, 1867, 14 Stat. aT L. 399. 

South Carolina — Act of Mar. 3, 1825, 4 Stat. AT L. 124; Act of 
Feb. 10, 1858, 11 Stat. AT L. 260; Act of April 26, 1890, 26 Star. 
AT L. 71; Act of Dec. 21, 1898, 30 Stat. aT L. 769; Act of May 10, 
1g0o, 31 Stat. AT L. 174; Act of Feb. 27, 1907, 34 Stat. aT L. 1002. 

South Dakota — Act of Feb. 27, 1890, 26 Stat. at L. 14; Act of 
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Aug. 5, 1892, 27 Stat. AT L. 392; Act of Nov. 3, 1893, 28 Star. at L. 
5; Act of May 9, 1902, 32 Stat. AT L. 197. 


Tennessee — Act of June 1, 1842, 5 Stat. AT L. 488; Act of Mar. 
3, 1843, 5 Stat. aT L. 610; Act of Mar. 2, 1855, 1o Stat. aT L. 632; 
Act of July 3, 1856, 11 Stat. at L. 23; Act of Jan. 26, 1864, 13 Star. 
AT L. 2; Act of June 25, 1868, 15 Stat. AT L. 80; Act of June 11, 1880, 
§ 2, 21 Stat. AT L. 175; Act of Feb. 27, 1896, 29 Stat. at L. 39; Act 
of June 11, 1896, 29 Stat. aT L. 456; Act of Feb. 2, 1899, 30 Star. 
AT L. 814; Act of Feb. 7, 1900, 31 Stat. AT L. 5; Act of Jan. 19, 1901, 
31 Stat. aT L. 735; Act of April 28, 1904, 33 Stat. aT L. 545; Act of 
June 18, 1906, 34 Stat. AT L. 298; Act of Feb. 8, 1907, 34 STAT. AT 
L. 882; Act of Feb. 1, 1909, 35 Stat. AT L. 591; Act of Feb. 13, 1909, 
§ 2, 35 Stat. aT L. 618. 


Texas — Act of Feb. 24, 1879, 20 Stat. AT L. 318; Act of Feb. 18, 
1881, 21 STAT. AT L. 326; Act of June 3, 1884, § 1, 23 Start. aT L. 35; 
Act of June 20, 1884, 23 Stat. AT L. 48; Act of April 7, 1892, 27 Star. 
AT L. 15; Act of Feb. 8, 1897, 29 Stat. aT L. 516; Act of Mar. 2, 
1899, 30 STAT. AT L. 1002; Act of Feb. 10, 1900, 31 Stat. aT L. 27; 
Act of Feb. 19, 1901, 31 STAT. AT L. 798; Act of Mar. 11, 1902, § 12, 
32 STAT. AT L. 67, 69; Act of Jan. 30, 1903, 32 STAT. AT L. 785; Act 
of Mar. 2, 1903, 32 STAT. AT L. 927; Act of April 18, 1906, 34 Strat. 
At L. 121; Act of June 9, 1906, § 2, 34 Stat. aT L. 226; Act of Feb. 
14, 1908, § 2, 35 Stat. AT L. 8; Act of Mar. 27, 1908, 35 STAT. AT 
L. 50. 

Utah — Act of July 16, 1894, § 14, 28 Stat. at L. 107, 110. 

Vermont — Act of Mar. 22, 1816, 3 Stat. aT L. 258; Act of May 
4, 1858, 11 Stat. aT L. 272; Act of Feb. 22, 1869, 15 Stat. AT L. 274; 
Act of June 5, 1874, 18 Stat. aT L. 53; Act of July 3, 1894, 28 Star. 
AT L. 99; Act of April 22, 1904, 33 Stat. AT L. 249. 

Virginia — Act of Mar. 2, 1838, 5 Stat. aT L. 212; Act of Feb. 3, 
1871, 16 Stat. aT L. 403; Act of Feb. 1, 1872, 17 Stat. aT L. 27; Act 
of April 13, 1872, 17 Stat. AT L. 52; Act of Feb. 14, 1881, 21 STAT. AT 
L. 324; Act of June 30, 1902, 32 Stat. AT L. 551; Act of Feb. 3, 1903, 
32 Stat. AT L. 794; Act of April 22, 1904, 33 STAT. AT L. 249; Act of 
June 28, 1906, 34 Stat. aT L. 546. 

Washington — Act of Mar. 2, 1905, §§ 8, 9, 33 Stat. aT L. 824, 
825; Act of Feb. 20, 1907, 34 Stat. AT L. 913. 

West Virginia — Act of May 17, 1888, 25 Stat. aT L. 151; Act of 
Sept. 25, 1890, 26 Stat. AT L. 474; Act of April 6, 1892, 27 STAT. AT 
L. 14; Act of July 22, 1892, 27 Stat. aT L. 254; Act of Jan. 22, 1901, 
§ 9, 31 Stat. aT L. 736, 737; Act of June 4, 1902, 32 Stat. AT L. 304; 
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Act of Feb. 24, 1904, 33 Stat. AT L. 50; Act of April 28, 1904, 33 STAT. 
AT L. 548; Act of Feb. 11, 1907, 34 Stat. aT L. 890; Act of Mar. 2, 
1911, 36 Stat. AT L. r1or3. 

Wisconsin — Act of Mar. 2, 1863, 12 Stat. AT L. 699; Act of June 
28, 1864, 13 STAT. AT L. 199; Act of May 5, 1870, §1, 16 Stat. at L. 
117; Act of June 30, 1870, §§ 1, 2, 16 Stat. at L. 171; Act of June 
16, 1874, 18 Stat. aT L. 75; Act of Aug. 5, 1886, 24 Stat. aT L. 337; 
Act of Mar. 31, 1892, 27 Stat. AT L. 12; Act of May 26, 1900, 31 STAT. 
AT L. 219; Act of Mar. 28, 1904, 33 STAT. AT L. 152; Act of Feb. 25, 
1909, 35 STAT. AT L. 647. 

Wyoming — Act of May 23, 1892, 27 Stat. aT L. 39; Act of July 
5, 1892, 27 StaT. AT L. 72; Act of Mar. 6, 1908, 35 Stat. AT L. 37. 


(4) Circuit Courts of Appeals: 


First Circuit: Act of Mar. 3, 1891, §3, 26 Stat. at L. 826, 827, 
1115; Act of Mar. 3, 1911, § 126, 36 Stat. aT L. 1087, 1132. 

Second Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. at L. 826, 827, 
1115; Act of Mar. 3, 1911, § 126, 36 Stat. aT L. 1087, 1132. 

Third Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. at L. 826, 827, 
1115; Act of Mar. 3, 1911, § 126, 36 Stat. aT L. 1087, 1132. 

Fourth Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. aT L. 826, 827, 
1115; Act of Mar. 3, 1911, § 126, 36 Stat. at L. 1087, 1132; Act of 
July 17, 1916, 39 Stat. AT L. 385. 

Fifth Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. at L. 826, 827, 
1115; Act of June 30, 1902, 32 Stat. AT L. 548; Act of Dec. 18, 1902, 
32 Stat. AT L. 756; Act of Jan. 30, 1903, 32 Stat. aT L. 784; Act of 
April 22, 1904, 33 STAT. AT L. 249; Act of Mar. 3, ro11, § 126, 36 Star. 
AT L. 1087, 1132. ; 

Sixth Circuit: Act of Mar. 3, 1891, §3, 26 Stat. at L. 826, 827, 
1115; Act of Mar. 3, rorz, § 126, 36 Stat. at L. 1087, 1132. 

Seventh Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. at L. 826, 827, 
1115; Act of Mar. 3, rorz, § 126, 36 Stat. at L. 1087, 1132. 
Eighth Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. at L. 826, 827, 
1115; Act of June 9, 1902, 32 Stat. AT L. 329; Act of Mar. 3, torr, 
§ 126, 36 Strat. at L. 1087, 1132. 

Ninth Circuit: Act of Mar. 3, 1891, § 3, 26 Stat. at L. 826, 827, 
1115; Act of Mar. 3, 1911, § 126, 36 Stat. at L. 1087, 1132. 
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B. General Provisions as to Irregular and Forced Sittings of the 
Courts 


Act of Sept. 24, 1789, §§ 3, 5, 6, 1 Stat. AT L. 73, 74-76 (dist. judge 
can hold special courts; circuit courts can hold special sessions for trial 
of criminal causes; provisions for adjournment of circuit and district 
courts); Act of Dec. 24, 1799, §1, 2 Stat. at L. 1 (proceedings dis- 
continued by failure to hold a session of Pa. Circuit Court revived); 
Act of Feb. 13, 1801, §§ 8, 9, 15, 2 Stat. AT L. 89, 91, 94 (circuit courts 
may hold special sessions for criminal causes; circuit judge may alter 
place of holding court in time of public danger; circuit court to be 
adjourned if a second judge does not appear within five days of the 
commencement of its session); Act of Mar. 26, 1804, 2 Start. at L. 
291 (marshal may adjourn dist. court upon inability of judge to attend); 
Act of Mar. 2, 1809, 2 Stat. aT L. 534 (circuit court to perform duties 
of dist. court in case of inability of dist. judge); Act of April 29, 1812, 
§ 2, 2 Strat. at L. 719 (in absence of senior dist. judge, his place may be 
supplied by the junior judge to constitute the circuit court); Act of 
Feb. 15, 1816, 3 Stat. AT L. 254 (no effect to be given to the fact that 
N. Y. dist. court failed to hold its last session); Act of July 4, 1840, 
§ 2, 5 Stat. aT L. 392, 393 (circuit courts may hold special sessions) ; 
Act of April 12, 1844, § 4, 5 Stat. at L. 655 (circuit court of Virginia 
may hold extra sessions); Act of July 29, 1850, 9 Stat. aT L. 442 (pro- 
visions for holding courts in case of disability of dist. judge to attend), 
amended on April 2, 1852, 10 Stat. aT L. 5; Act of Mar. 2, 1855, 10 
Stat. AT L. 630 (jury cases may be continued on trial after the period 
for a new term of court); Act of Jan. 25, 1859, § 2, 11 Stat. aT L. 376 
(at special sessions of Ala. Circuit Court judges to have same powers 
as at stated sessions); Act of Aug. 6, 1861, 12 Stat. at L. 318 (pro- 
vision for holding courts during temporary vacancy of the judgeship); 
Act of Mar. 3, 1863, §1, 12 Stat. at L. 768 (in case of disability of 
Supreme Court judge circuit court may hold its session); Act of June 
11, 1864, 13 Stat. AT L. 124 (special sessions can be held by dist. judge 
for the trial of minor offenses); Act of Feb. 28, 1871, § 2, 16 Strat. AT 
L. 433, 434 (circuit courts to be kept open until the day following an 
election); Act of April 28, 1904, 33 Stat. AT L. 527 (circuit judge may 
hold dist. court in the absence of dist. judge for Oregon); Act of Mar. 
4, 1907, 34 Stat. AT L. 1417 (dist. judge from another circuit may be 
designated in the absence of the dist. judge); Act of Mar. 3, rort, 
§§ 11-15, 36 Srat. at L. 1087, 1088 (dist. judges may hold special 
sessions; adjournment in case of non-attendance of dist. judge; in 
case of disability of dist. judge, another may be designated to perform 
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his duties; dist. judges of the same circuit may serve in case of business 
urgency), amended on Sept. 14, 1922, §§3, 4, 5, 42 Stat. at L. 837, 
839; Act of Oct. 3, 1913, 38 Stat. at L. 203 (dist. judge may serve 
in another circuit in case of business urgency); Act of Feb. 25, 1919, 
§6, 40 Strat. at L. 1155, 1157 (additional judge can be appointed 
when the incapacitated judge does not resign). 


Il. THe EXTENT OF THE JURISDICTION OF THE INFERIOR FEDERAL 
Courts 


A. Classes of Cases of Which the Various Courts are Empowered 
to Take Original Cognizance 


(1) Circuit Courts: 


Act of Sept. 24, 1789, § 11, 1 Stat. at L. 73, 78 (jurisdiction of circuit 
courts defined); Act of April 17, 1800, § 3, 2 Stat. at L. 37, 38 (damages 
for breach of patent right); Act of Feb. 13, 1801, § 11, 2 Stat. at L. 
89, 92 (general jurisdiction defined); Act of Feb. 13, 1801, § 12, 2 Star. 
AT L. 89, 92 (concurrent jurisdiction in bankruptcy); Act of Mar. 30, 
1802, § 15, 2 StaT. AT L. 139, 144 (jurisdiction of offenses against an 
act dealing with trade among the Indians); Act of April 3, 1818, § 6, 
3 Stat. AT L. 413, 415 (original jurisdiction confined to causes arising 
within the district); Act of Feb. 15, 1819, 3 Stat. at L. 481 (original 
jurisdiction in patent and copyright suits); Act of Mar. 3, 1810, § 5, 
3 Stat. AT L. 510, 513, amended on May 15, 1820, 3 Stat. aT L. 600 
(jurisdiction over the crime of piracy); Act of Mar. 3, 1825, § 5, 4 Sra. 
AT L. 115 (jurisdiction over crimes on United States vessels in foreign 
waters); Act of May 10, 1828, § 2, 4 Stat, at L. 276 (jurisdiction over 
offenses against violations of a treaty); Act of July 4, 1836, §17, 5 
Stat. AT L. 117, 124 (patents); Act of Mar. 3, 1847, 9 Stat. at L. 
175 (piracy by foreign subjects); Act of July 8, 1870, § 55, 16 Star. 
At L. 198, 206 (patents); Act of Mar. 3, 1875, §1, 18 Stat. aT L. 470 
(general jurisdiction defined), amended on Mar. 3, 1887, 24 STAT. AT 
L. 552, amended on Aug. 13, 1888, 25 Stat. AT L. 433; Act of July 2, 
1890, §§ 4, 7, 26 Stat. at L. 209, 210 (restrain and give damages for 
violation of anti-trust act); Act of Aug. 27, 1894, § 77, 28 Stat. at L. 
509, 570 (damages for violation of act against combinations in the 
foreign import trade); Act of May 17, 1898, 30 Stat. AT L. 416 (par- 
tition suits when United States a party); Act of July 1, 1898, § 23. 
30 Stat. aT L. 544, 552 (suits between trustees in bankruptcy and 
adverse claimants), amended on Feb. 5, 1903, 32 Stat. aT L. 798; Act 
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of July 1, 1898, § 23c, 30 Stat. at L. 544, 553 (concurrent jurisdiction 
with district courts for violations of bankruptcy act); Act of Feb. 6, 
1gor, 31 STAT. AT L. 760 (land claims of Indians); Act of Feb 18, 
1905, §§ 17, 22, 33 Stat. AT L. 724, 728, 729 (trade-marks); Act of 
June 29, 1906, § 5, 34 Stat. aT L. 584, 590 (enforcing awards of Inter- 
state Commerce Commission); Act of Mar. 4, 1909, § 34, 35 Srar. 
at L. 1075, 1084 (copyrights). 


(2) District Courts: 


Act of Sept. 24, 1789, §§ 9, 10, 1 Stat. aT L. 73, 76, 77 (general 
jurisdiction defined); Act of June 5, 1794, § 6, 1 Sat. at L. 381, 384 
(captures within United States waters); Act of July 9, 1798, 1 Star. 
At L. 580 (condemnation proceedings of captured French vessels); 
Act of Mar. 3, 1815, § 4, 3 Stat. AT L. 244, 245 (concurrent jurisdiction 
with state courts in suits by United States even though amount in 
controversy is less than $100); Act of Mar. 3, 1823, 3 Start. aT L. 789 
(dist. courts to have jurisdiction over the crime of piracy in districts 
where no circuit courts are held); Act of May 26, 1824, 4 Stat. at L. 
52 (Spanish and French land claims in Missouri), amended on May 24, 
1828, 4 Stat. AT L. 298; Act of Mar. 1, 1837, 5 Stat. aT L. 147 (Ark. 
dist. court given ordinary district court jurisdiction); Act of Mar. 3, 
1837, 5 Stat. AT L. 177 (district courts having jurisdiction of circuit 
courts deprived of such jurisdiction); Act of Mar. 3, 1838, 5 STAT. AT 
L. 215 (Va. dist. court given circuit jurisdiction); Act of Feb. 6, 1839, 
§ 8, 5 Srat. at L. 316 (Ala. dist. court given circuit jurisdiction); Act 
of Feb. 16, 1839, 5 Stat. AT L. 317 (Miss. dist. court given circuit 
jurisdiction); Act of Aug. 19, 1841, § 6, 5 Stat. AT L. 440, 445 (bank- 
ruptcy); Act of Aug. 23, 1842, § 3, 5 Strat. at L. 517 (concurrent juris- 
diction over non-capital federal crimes); Act of Feb. 26, 1845, 5 STat. 
AT L. 726 (cases in contract or tort concerning vessels in the coasting 
trade and plying in lakes or navigable connecting waters); Act of 
Feb. 22, 1847, § 4, 9 Stat. aT L. 128, 129 (Fla. dist. court to take cogni- 
zance of pending causes in territorial courts); Act of Feb. 23, 1847, 
9 Stat. AT L. 132 (Fla. dist. court to retain all jurisdiction until appoint- 
ment of judge for Key West dist. court); Act of Feb. 22, 1848, § 3, 
g Stat. aT L. 212 (Ia. dist. court to take jurisdiction over causes pend- 
ing in territorial courts); Act of Mar. 3, 1849, 9 Stat. AT L. gor (La. 
dist. court given circuit jurisdiction); Act of Mar. 3, 1849, 9 STAT. AT 
L. 412 (Ia. dist. court given circuit jurisdiction); Act of Mar. 3, 1851, 
§3, 9 Stat. at L. 595 (Ark. dist. court given circuit jurisdiction); 
Act of Feb. 26. 1853, §6, 10 Stat. at L. 169 (Cal. dist. court given 
circuit jurisdiction); Act of Mar. 2, 1855, § 5, 10 Stat. at L. 631 (Cal. 
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dist. courts deprived of circuit jurisdiction save in land grant cases); 
Act of Aug. 16, 1856, § 3, 11 Srat. at L. 43 (S. C. dist. court given 
circuit jurisdiction); Act of July 15, 1862, §2, 12 Stat. at L. 576 
(various district courts deprived of circuit jurisdiction); Act of July 17, 
1862, §§ 7, 8, 12 Stat. aT L. 591 (jurisdiction im rem over insurrectionary 
property); Act of Mar. 2, 1863, § 4, 12 Stat. at L. 698 (frauds against 
United States); Act of April 9, 1866, 14 Stat. at L. 27 (offenses under 
Civil Rights Bill); Act of July 13, 1866, §§ 9, 67, 14 Stat. aT L. 98, 
III, 145, 172 (suits by revenue officers for damages incurred by execut- 
ing revenue laws); Act of July 18, 1866, § 8, 14 Stat. at L. 179, 180 
(libel against vessels caught smuggling); Act of July 28, 1866, 14 STAT. 
AT L. 344 (La. dist. court to take jurisdiction of pending suits in La. 
provisional court); Act of Mar. 2, 1867, § 1, 14 Stat. at L. 517 (bank- 
ruptcy); Act of July 27, 1868, 15 Stat. at L. 241 (Cal., Ore. and Wash. 
dist. courts given jurisdiction .over offenses committed in Alaska), 
extended on July 1, 1870, § 7, 16 Stat. at L. 181, 182 (offenses against 
act for the protection of fur-bearing animals); Act of June 4, 1872, 
17 Stat. AT L. 218 (Ga. dist. court deprived of circuit jurisdiction); 
Act of Mar. 3, 1873, 17 Stat. aT L. 484 (Ala. dist. courts deprived 
of circuit jurisdiction); Act of April 14, 1876, 19 Stat. at L. 33 (transfer 
of bankruptcy causes from territorial supreme courts to district courts); 
Act of June 9, 1888, 25 Stat. AT L. 178 (offenses against federal officers 
in Indian territory); Act of Feb. 6, 1889, 25 Stat. at L. 655 (various 
dist. courts deprived of circuit jurisdiction); Act of April 6, 1894, 
§9, 28 Stat. at L. 52, 54 (Cal., Ore. and Alaska dist. courts given 
jurisdiction over offenses against British-America Seal Treaty), repealed 
on Aug. 24, 1912, 37 STAT. AT L. 501; Act of July 1, 1898, § 2, 30 Star. 
AT L. 544, 545 (bankruptcy); Act of Mar. 3, 1911, §§ 24, 27, 201, 36 
Stat. AT L. 1087, tog1, 1167 (general jurisdiction defined and given 
jurisdiction of circuit courts); Act of Dec. 21, 1911, 37 Stat. aT L. 46 
(land claims of persons of Indian blood); Act of July 15, 1913, § 8, 
38 Stat. AT L. 103, 107 (awards between employers and employees of 
interstate carriers); Act of Oct. 22, 1913, 38 Stat. AT L. 208, 219 (grant 
of jurisdiction of Commerce Court); Act of Aug. 15, 1914, 38 STAT. AT 
L. 692 (offense of taking sponges in certain navigable waters); Act of 
Oct. 15, 1914, § 15, 38 Stat. AT L. 730, 736 (violations of Clayton Act); 
Act of Jan. 28, 1915, § 5, 38 Stat. AT L. 803, 804 (no jurisdiction be- 
cause of incorporation under federal act); Act of Feb. 5, 1917, § 25, 
39 Stat. AT L. 874, 893 (offenses against Alien Immigration Act); 
Act of Aug. 10, 1917, § 10, 40 Stat. at L. 276, 279 (requisition cases 
under Lever Act); Act of Oct. 6, 1917, § 18, 40 Stat. aT L. 411, 425 
(offenses under Trading with Enemy Act); Act of Mar. 21, 1918, 
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§ 11, 40 Stat. AT L. 451, 457 (prosecutions under Federal Railroad 
Control Act); Act of Feb. 25, 1920, § 31, 41 Stat. at L. 437, 450 (for- 
feiture of mining leases granted in public domain); Act of Mar. 9, 
1920, § 2, 41 Stat. AT L. 525 (libels in personam against United States 
ships); Act of June 10, 1920, § 26, 41 Stat. aT L. 1063, 1076 (revocation 
of licenses granted by Federal Power Commission); Act of Sept. 19, 1922, 
§ 20, 42 Stat. at L. 849, 855 (suits against China Trade corporations). 


(3) Circuit and District Courts: 


Act of Mar. 22, 1794, § 1, 1 Stat. aT L. 347, 349 (condemnation of 
vessels engaged in carrying slaves from the United States to a foreign 
country); Act of June 25, 1798, 1 Stat. aT L. 572 (crimes under Alienage 
Act); Act of July 6, 1798, 1 Stat. at L. 577 (causes under enemy alien 
act); Act of Mar. 2, 1799, § 80, 1 Stat. aT L. 627, 689 (suits by assignee 
of debenture for drawback of duties); Act of May 10, 1800, § 5, 2 Srar. 
at L. 70, 71 (offenses against slave trading act); Act of Mar. 2, 1807, 
§ 7, 2 Stat. at L. 426, 428 (condemnation of vessels in the slave trade); 
Act of Mar. 3, 1815, 3 Stat. aT L. 244 (proceedings to collect taxes 
and penalties); Act of Mar. 3, £817, 3 Stat. aT L. 383 (crimes within 
Indian boundaries); Act of Mar. 3, 1825, 4 Stat. at L. 113 (violations 
of postal act); Act of May 29, 1830, 4 Stat. at L. 417 (misdemeanor 
of interrupting a survey); Act of Mar. 10, 1838, § 4, 5 Stat. at L. 213 
(crime of fitting out armed vessels for foreign service); Act of July 7, 
1838, §11, 5 Stat. AT L. 304, 306 (manslaughter prosecutions under 
act for safety of steamboat passengers); Act.of Aug. 19, 1841, § 8, 
5 Stat. AT L. 440, 446 (bankruptcy); Act of Mar. 3, 1845, § 22, 5 Star. 
AT L. 732, 739 (offenses under postal act); Act of Aug. 8, 1846, 9 Star. 
at L. 78 (enforcement of awards of foreign consuls relating to their 
own seamen); Act of Aug. 12, 1848, 9 Stat. AT L. 302 (extradition 
proceedings); Act of Mar. 3, 1849, § 5, 9 Stat. aT L. 400 (violation of 
revenue laws in Upper California); Act of Sept. 18, 1850, 9 Star. 
AT L. 462 (offenses under fugitive slave law); Act of Aug. 6, 1861, 
12 Stat. aT L. 319 (insurrectory property); Act of Mar. 3, 1863, § 2, 
12 Stat. at L. 755 (discharge of political prisoners); Act of June 3, 
1864, § 57, 13 STAT. AT L. 99, 116 (violations of banking act by banking 
associations); Act of June 30, 1864, §§ 41, 179, 13 Stat. aT L. 223, 
239, 305 (offenses against revenue act); Act of Mar. 2, 1867, § 25, 
14 Stat. AT L. 471, 483 (condemnation of stills on which taxes have 
not been paid); Act of July 20, 1868, § 106, 15 Stat. aT L. 125, 167 
(suits to enforce lien of United States for taxes upon any real estate); 
Act of May 31, 1870, §§ 8, 23, 16 Stat. at L. 140, 142, 146 (discrimi- 
nation against negroes in elections and deprivation of office due to such 
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discrimination); Act of July 14, 1870, § 4, 16 Star. at L. 255 (offenses 
against naturalization act); Act of April 20, 1871, 17 Stat. at L. 13 
(violations of act to enforce rights guaranteed under Fourteenth Amend- 
ment); Act of June 7, 1872, §§ 49, 50, 17 Stat. AT L. 262, 272 (recovery 
of moneys due seamen dying on a voyage); Act of June 8, 1872, § 304, 
17 Stat. AT L. 283, 323 (offenses against United States mails); Act of 
Mar. 3, 1873, § 2, 17 Stat. AT L. 585 (cruelty to animals being trans- 
ported); Act of Mar. 1, 1875, § 3, 18 Stat. aT L. 336 (offenses against 
Equal Rights Bill); Act of July 4, 1884, §8, 23 Stat. at L. 75 (con- 
troversies between a railroad in Indian Territory and Indians); Act of 
June 1, 1886, 24 Stat. at L. 75 (ibid.); Act of July 1, 1886, §8, 24 
Stat. AT L. 120 (ibid.); Act of July 6, 1886, § 8, 24 Stat. at L. 126 
(ibid.); Act of Mar. 2, 1887, § 8, 24 Stat. aT L. 448 (ibid.); Act of 
Feb. 18, 1888, § 8, 25 Stat. aT L. 38 (ibid.); Act of May 14, 1888, § 8, 
25 Stat. AT L. 143 (ibid.); Act of May 30, 1888, § 8, 25 Srar. at L. 
164 (ibid.); Act of June 26, 1888, § 8, 25 Srat. aT L. 208 (ibid.); Act 
of Feb. 26, 1889, 25 Stat. AT L. 748 (ibid.); Act of June 21, 1890, § 8, 
26 Stat. AT L. 172 (ibid.); Act of June 30, 1890, § 8, 26 Strat. at L. 
186 (ibid.); Act of Sept. 26, 1890, § 8, 26 Stat. at L. 488 (ibid.); Act of 
Feb. 24, 1891, 26 Stat. AT L. 786 (ibid.); Act of Feb. 27, 1893, § 8, 
27 Stat. AT L. 494 (ibid.); Act of Mar. 1, 1893, § 8, 27 Stat. at L. 526 
(ibid.); Act of Dec. 21, 1893, § 8, 28 Stat. at L. 25 (ibid.); Act of Aug. 
4, 1894, § 8, 28 Stat. aT L. 232 (ibid.); Act of Feb. 4, 1887, §9, 24 
Stat. AT L. 379, 382 (offenses against Interstate Commerce Act); Act 
of Mar. 3, 1887, § 2, 24 Stat. AT L. 505 (claims against United States 
less than $1000); Act of Sept. 4, 1890, 26 Stat. at L. 424 (criminal 
jurisdiction over lakes and navigable connecting waters); Act of Mar. 
3, 1891, § 13, 26 Stat. AT L. 1084, 1086 (offenses of importing alien 
contract labor); Act of Feb. 2, 1903,-32 Stat. at L. 793 (S. D. courts 
given jurisdiction of crimes in Indian reservations); Act of Mar. 3, 
1903, § 29, 32 STAT. AT L. 1213, 1220 (offenses under alien immigration 
act), affirmed on Feb. 20, 1907, § 29, 34 Stat. AT L. 898, 907; Act of 
June 29, 1906, § 3, 34 STAT. AT L. 596 (exclusive jurisdiction to naturalize 
aliens); Act of April 5, 1910, 36 Stat. at L. 291 (concurrent jurisdiction 
with state courts under Federal Employers’ Liability Act); Act of 
June 20, 1910, §§ 15, 32, 36 Stat. at L. 557, 566, 577 (pending causes 
in Ariz. and N. M. territorial courts). 
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B. Classes of Cases of Which the Various Courts are Empowered 
to Take Appellate Jurisdiction 






(x) Circuit Courts: 


~ Act of Sept. 24, 1789, §§ 21, 22, 1 Stat. aT L. 73, 83 (appeals from 
district court in admiralty in excess of $300, and in civil actions in 
excess of $50); Act of Feb. 13, 1801, § 33, 2 Stat. AT L. 89, 99 (appeals 
from dist. court in civil actions exceeding $50), supplemented on Mar. 
3, 1803, § 2, 2 Stat. AT L. 244; Act of Mar. 3, 1815, § 2, 3 Stat. at L. 
244 (state courts given jurisdiction of suits for taxes by the United 
States but their judgments to be reéxamined by circuit courts as 
judgments of district courts); Act of Mar. 3, 1823, 3 Stat. at L. 774 
(appeals from N. Y. northern dist. court to southern circuit court); 
Act of July 23, 1866, §9, 14 Stat. aT L. 218, 221 (appeals from Cal. 
dist. courts in Spanish and Mexican land claims); Act of July 1, 1870, 
§§ 3-7, 16 Stat. at L. 183, 184 (appeals to Cal. circuit court from 
consular courts of Japan and China); Act of Mar. 3, 1875, §1, 18 
Stat. AT L. 470 (appeals from district courts); Act of Mar. 3, 1879, 
§ 1, 20 Strat. aT L. 354 (appeals in criminal cases when punishment is 
imprisonment or fine of $300); Act of May 17, 1884, § 7, 23 STAT. AT 
L. 25, 26 (appeals from Alaska dist. court to Ore. circuit court); Act 
of June 10, 1890, $15, 26 Stat. aT L. 170, 178 (appeals from board 
of general appraisers on questions of law and fact); Act of Mar. 3, 
1891, § 4, 26 Stat. AT L. 826, 827 (no appeals from district courts). 



























(2) District Courts: 

Act of Mar. 3, 1851, § 9, 9 Stat. AT L. 631, 632 (appeal from decision 
of Cal. Commission of Land Claims); Act of June 10, 1896, 29 Star. 
AT L. 321, 339 (appeals from commissioners of Indian citizenship rolls) ; 
Act of Mar. 3, 1911, §§ 25, 26, 36 Stat. aT L. 1087, 1094 (appeals from 
Yellowstone Park commissioner and Chinese Exclusion commissioners) ; 
Act of Oct. 28, 1919, §.9, 41 Stat. AT L. 305, 312 (revocation of liquor 
permits by commissioners); Act of June 2, 1920, §§ 7, 8, 41 Srat. AT 
L. 731, 733 (appeals from park commissioners). 














(3) Circuit Courts of Appeals: 

Act of Mar. 3, 1891, §§ 6, 7, 15, 26 Stat. at L. 826, 828 (appeals 
from circuit and dist. courts in all civil cases where no direct appeal 
lies to Supreme Court, and appeals from territorial courts); Act of 
Feb. 18, 1895, 28 Stat. aT L. 666, amended on June 6, 1900, 31 Srat. 
AT L. 660 (appeals from interlocutory injunctions wherever an appeal 
could be had on final decree); Act of Feb. 8, 1896, 29 Stat. at L. 6 
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(appeals to eighth circuit in certain cases pending in Indian Territory); 
Act of Jan. 20, 1897, 29 Stat. at L. 492 (appeals in infamous non- 
capital crimes); Act of June 1, 1898, § 4, 30 Stat. at L. 424, 426 (ap- 
peal from judgment of circuit court on arbitration award between 
employers and employees of interstate carriers); Act of July 1, 1808, 
§ 25, 30 Star. at L. 544, 553 (appeals in bankruptcy); Act of June 6, 
1900, 31 STAT. AT L. 414 (appeals to ninth circuit from Alaska); Act 
of Feb. 18, 1905, § 17, 33 Stat. AT L. 724, 728 (appeals in trade-mark 
cases); Act of June 30, 1906, § 3, 34 Stat. aT L. 814, 815 (appeals to 
ninth circuit from U. S. Court for China); Act of Mar. 3, rorr, §§ 128, 
129, 130, 131, 133, 134, 36 STAT. AT L. 1087, 1133, 1134 (general ap- 
pellate jurisdiction defined), § 128 amended on Jan. 28, 1915, § 2, 38 
Stat. AT L. 804; Act of Aug. 24, 1912, § 9, 37 Stat. aT L. 564, 566 
(appeals to fifth circuit from Canal Zone); Act of July 15, 1913, § 8, 
38 Stat. aT L. 107 (final appeal in arbitration cases between employers 
and employees of interstate carriers); Act of Jan. 28, 1915, $4, 38 
Stat. AT L. 803, 804 (final appeal in bankruptcy); Act of Sept. 6, 
1916, §3, 39 Stat. aT L. 727 (final appeal in bankruptcy, Federal 
Employers’ Liability, Hours of Service and Safety Appliance Acts); 
Act of Aug. 15, 1921, § 204, 42 Stat. AT L. 159, 162 (appeals from Secre- 
tary’s order under Packers and Stockyards Act); Act of Aug. 24, 
1921, §6, 42 Stat. at L. 187, 189 (appeals from commission’s order 
under Future Trading Act); Act of Sept. 21, 1922, § 6b, 42 Star. aT 
L. 998, 1002 (appeals from commission’s order under Grain Futures 
Act); Act of Sept. 21, 1922, § 3, 42 Stat. aT L. 1006 (limitation on 
appeals from Canal Zone). 


C. Classes of Cases and Conditions under Which the Various Courts are 
Empowered to Take Cognizance of Cases Originally Brought in the 
State Courts. 


(x) Circuit Courts: 


Act of Sept. 24, 1789, § 12, 1 Stat. at L. 73, 79 (removal in cases 
involving $500); Act of Feb. 13, 1801, §§ 13, 89, 92 (removal in cases 
involving $400); Act of Mar. 3, 1815, §6, 3 Stat. at L. 232, 234, 
amended on Mar. 3, 1817, § 2, 3 Stat. AT L. 396 (removal of prosecutions 
against revenue collectors), amended on Mar. 2, 1833, $3, 4 STAr. 
AT L. 632, 633, amended in Act of July 13, 1866, § 67, 14 Stat. at L. 
98, 171; Act of Mar. 3, 1863, § 5, 12 Stat. at L. 755, 756, amended on 
May 11, 1866, § 3, 14 Stat. AT L. 46, amended on Feb. 5, 1867, 14 STAT. 
At L. 385 (removal of causes when act done under authority of President 
or military officer); Act of April 9, 1866, § 2, 14 Stat. aT L. 27 (removal 
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of offenses under Civil Rights Bill); Act of July 27, 1866, 14 Srar. 
at L. 306, amended in Mar. 2, 1867, 14 Stat. aT L. 559 (removal in 
cases of diversity of citizenship where $500 involved); Act of Jan. 22, 
1869, 15 Stat. AT L. 267 (removal of causes of carrier’s goods lost by 
civil war hostilities); Act of Feb. 28, 1871, § 16, 16 Stat. at L. 433 
(removal of prosecutions under act to prevent racial discrimination 
against voting), repealed on Feb. 8, 1894, 28 Stat. aT L. 36; Act of 
Mar. 30, 1872, 17 STAT. AT L. 44 (removal of suits by aliens against non- 
resident United States officials); Act of Mar. 3, 1875, § 2, 18 Srar. 
at L. 470 (removal of cases involving $500); Act of Mar. 3, 1887, § 2, 
24 STAT. AT L. 552, 553, amended in Aug. 13, 1888, 25 Stat. aT L. 433 
(removal in cases of $2000 and in cases where the non-resident defendant 
can show prejudice). 


(2) District Courts: 


Act of Sept. 24, 1789, § 12, 1 Stat. at L. 73, 79 (removal in cases 
involving $500 to Me. and Ky. dist. courts); Act of Mar. 3, 1911, 
§§ 28, 30, 31, 33, 34, 36 Stat. aT L. 1087, 1094-1098 (removal in all 
cases of original jurisdiction, save in cases under Federal Employers’ 
Liability Act, including cases involving civil rights and suits against 
revenue officers); Act of Jan. 20, 1914, 38 Stat. aT L. 278 (no removal 
of suits for damages in interstate transportation unless in excess of 
$3000); Act.of Aug. 23, 1916, 39 Stat. aT L. 532 (method of removal 
of suits against revenue officers). 


Ill. Sprcrric Powers CONFERRED ON THE INFERIOR FEDERAL CourRTS 
A. The Power to Issue Various Writs 


1. Habeas Corpus: Provisions applicable to all courts: 


Act of Sept. 24, 1789, § 14, 1 Stat. aT L. 73, 81 (power to issue habeas 
corpus, scire facias, and other necessary writs); Act of April 4, 1800, 
§ 38, 2 Srat. at L. 19, 32 (court of bankruptcy may award habeas 
corpus to a discharged bankrupt imprisoned for debts prior to bank- 
ruptcy); Act of Feb. 13, 1801, § 30, 2 Stat. at L. 89, 98 (habeas corpus 
limited to persons confined under federal authority); Act of Mar. 2, 
1833, § 7, 4 STAT. AT L. 632, 634 (habeas corpus in all cases where person 
confined under act done in pursuance of federal law); Act of Aug. 29, 
1842, 5 Stat. AT L. 539 (habeas corpus for committment for act done 
under federal or foreign law, where person committed is a foreign sub- 
ject); Act of Mar. 3, 1863, 12 Stat. at L. 755 (President can suspend 
habeas corpus); Act of Feb. 5, 1867, 14 Stat. at L. 385 (habeas corpus 
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on removal from state court when defendant is in custody under state 
process), embodied in Act of Mar. 3, 1911, § 32, 33, 36 Svat. aT L. 
1087, 1097; Act of Mar. 3, 1911, § 262, 36 Stat. at L. 1087, 1162 (power 
to issue all necessary writs). 


2. Mandamus: 


(1) Circuit Courts : 

Act of Feb. 22, 1875, § 4, 18 Stat. at L. 333 (mandamus to federal 
officials to allow accounts of costs of clerks and marshals); Act of Feb. 
4, 1887, § 6, 24 Stat. at L. 379, 381 (mandamus to interstate carriers 
to file schedules of tariffs), amended in Mar. 2, 1889, § 1, 25 STAT. AT 
L. 855, 857. | 

(2) District Courts: 


Act of Mar. 1, 1913, 37 Stat. AT L. 701, 703 (mandamus to carriers 
to compel compliance with valuation orders of I. C. C.); Act of Sept. 7, 
1916, § 706, 39 Stat. AT L. 756, 797 (mandamus to compel compliance 
with orders of Tariff Commission); Sept. 29, 1914, § 9, 38 Star. at L. 
717, 722 (mandamus to compel compliance with orders of Federal Trade 
Commission); Act of Aug. 15, 1921, § 315, 42 Stat. aT L. 150, 167 
(enforcement of Secretary’s order under Packers and Stockyards Act 
by mandatory process). 


(3) Circuit and district courts: 


Act of Aug. 7, 1888, 25 Stat. at L. 382, 383 (mandamus to compel 
compliance with orders of I. C. C. respecting telegraph and telephone 
companies); Act of Mar. 2, 1889, § 10, 25 Stat. aT L. 855, 862 (man- 
damus to compel removal of discriminatory practices in interstate 
commerce); Act of June 29, 1906, § 7, 34 Stat. AT L. 584, 5094 (man- 
damus at request of I. C. C. to compel compliance with its orders). 


3. Injunctions: 


(1) Circuit Courts: 


Act of Feb. 13, 1801, § 18, 2 Stat. AT L. 89, 94 (judges of circuit 
courts given powers to issue injunctions on same terms as justices of 
Supreme Court); Act of Feb. 15, 1819, 2 Stat. AT L. 481 (injunctions 
in patent suits); Act.of July 4, 1836, §17, 5 Stat. aT L. 117, 124 (in- 
junctions in patent suits); Act of July 8, 1870, § 55, 16 Stat. at L. 
198, 206 (injunctions in patent suits); Act of Feb. 4, 1887, §§ 6, 16, 
24 Stat. AT L. 379, 381, 384 (injunction to compel compliance with 
Interstate Commerce Act), amended on Mar. 2, 1889, §5, 25 Stat. 
AT L. 857, 859; Act of July 2, 1890, § 4, 26 Stat. aT L. 209 (restraining 
violations of Sherman Act); Act of Sept. 19, 1890, § 10, 26 SraT. AT 
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L. 426, 455 (injunction to remove obstructions to commerce on navi- 
gable waters); Act of Aug. 15, 1894, § 74, 28 Star. at L. 509, 570 
(restraining combinations to increase prices of imports in restraint of 
trade); Act of Jan. 6, 1897, 29 Star. at L. 481 (injunction in copyright 
suits to be operative throughout the United States); Act of Mar. 3, 
1897, § 7, 29 STAT. AT L. 692, 693 (injunctions in patent suits to issue 
on terms the court deems reasonable); Act of Feb. 17, 1903, § 3, 32 
Stat. AT L. 847, 848 (injunction to enforce tariffs filed by carriers and 
to prohibit discrimination); Act of Feb. 18, 1905, §§ 19, 20, 33 STAT. 
AT L. 724, 729 (injunction to restrain trade-mark violations); Act of 
June 29, 1906, §5, 34 Stat. aT L. 584, 590, 592 (no injunction to 
lie against order of I. C. C: save on five days’ notice, to I. C. C.); Act 
of Mar. 4, 1909, § 36, 35 Stat. aT L. 1075, 1084 (injunctions in copy- 
right cases). - 


(2) District Courts: 


Act of Feb. 13, 1807, 2 Stat. aT L. 418 (dist. judges can grant in- 
junction in cases before their circuit courts, but injunction to continue 
only until term of such court); Act of May 15, 1820, § 4, 3 Start. at L. 
595 (enjoining issuance of warrants of distress by Treasury Department 
against revenue collectors); Act of Mar. 3, 1851, § 13, 9 Strat. at L. 
631, 633 (enjoining suing out of land patents before title to land finally 


determined); Act of Mar. 3, 1911, §§ 263, 264, 36 Stat. at L. 1087, 
1162 (temporary restraining order until decision on motion for a pre- 
liminary injunction; dist. judges may grant injunctions when dist. court 
could grant them), repealed in Act of Oct. 15, 1914, §17, 38 Star. 
At L. 730, 737; Act of Oct. 15, 1914, §§ 15, 16, 17, 18, 19, 38 STAT. AT 
L. 730, 736-738 (injunctions for violation of Clayton Act; preliminary 
injunctions to be granted only on notice; temporary restraining to be 
granted only for a limited time; preliminary injunction to be granted 
only on security; all injunctions to be specific); Act of Aug. 15, 1921, 
§ 315, 42 Stat. aT L. 159, 167 (injunctions to enforce orders of Secretary 
under Packers and Stockyards Act). 


(3) Circuit Courts of Appeals: 


Act of Mar. 3, 1911, § 264, 36 Stat. aT L. 1087, 1162 (in absence of 
dist. judge circuit judge can grant injunction in cases pending in dist. 
court); Act of Sept. 26, 1914, § 5, 3° Stat. aT L. 717, 719, 720 (power 
to enforce orders of Federal Trade Commission); Act of Oct. 15, 1914, 
§ 11, 38 Stat. at L. 730, 734, 735 (power to enforce orders of I. C. C., 
Federal Reserve Board, and Federal Trade Commission made under 
the Clayton Act); Act of Aug. 15, 1921, § 204, 42 Stat. AT L. 159, 162 
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(power to enforce orders of Secretary under Packers and Stockyards 
Act, and to issue temporary injunctions). 


(4) Provisions applicable to both circuit and district courts: 


Act of Mar. 2, 1793, §5, 1 Stat. AT L. 333, 334 (no injunction to 
stay state courts; no injunction to be granted without reasonable 
previous notice to adverse party); Act of June 1, 1872, § 7, 17 Srat. 
AT L. 196, 197 (temporary restraining orde until decision on motion 
for an injunction); Act of Mar. 3, 1891, § 16, 26 Star. at L. 1104, 
1106 (injunction to enforce mining laws for the territories); Act of 
June 1, 1898, § 3, 30 Stat. aT’L. 424, 425 (award in disputes between 
interstate carriers and employees to be specifically enforced, but no 
injunction to compel performance of a contract for labor against the 
employee’s will); Act of Mar. 3, rgr1, §§ 265, 266, 36 Stat. at L. 1087, 
1162 (no injunction against state courts save in bankruptcy proceedings; 
injunctions suspending state statutes or official action by state to be 
heard before three judges, one of whom is to be a circuit judge or Supreme 
Court justice, first enacted on June 18, 1910, § 17, 36 Stat. aT L. 5309, 
557); Act of Mar. 4, 1913, 37 STAT. AT L. 1013 (§ 266 of Act of Mar. 3, 
1911, amended to include state administrative orders and providing for 
stay of federal action if state action is instituted before final decree); 
Act of Oct. 28, rorg, §§ 4, 22, 23, 41 STAT. AT L. 305, 306, 314 (injunctions 
to abate liquor nuisances); Act of Feb. 28, 1920, § 400, 41 Start. aT L. 
456, 478 (enjoining unauthorized railroad construction). 


4. Capias ad satisfaciendum: Provisions applicable to both circuit and 
district courts: 


Act of May 5, 1792, § 2, r Stat. at L. 265, 266 (debtor to be dis- 
charged upon oath of no property in excess of $20, and creditor fails 
to pay $1 per week for his support), renewed on May 30, 1794, 1 STAT. 
AT L. 370; Act of May 28, 1796, § 2, 1 Star. at L. 482 (debtor to be 
discharged upon oath that he has no property in excess of $30); Act 
of Jan. 6, 1800, § 2, 2 Stat. at L. 4, 5 (debtor to be discharged on taking 
oath of insolvency); Act of Jan. 7, 1824, 4 Stat. at L. 1 (who shall 
administer oath of insolvency), supplemented in April 22, 1824, 4 STAT. 
AT L. 19; Act of Feb. 28, 1839, 5 Stat. at L. 321 (imprisonment to be 
in accordance with state laws), amended in Jan. 14, 1841, 5 STAT. AT 
L. 410; Act of Mar. 2, 1867, 14 Stat. aT L. 543 (state laws respecting 
imprisonment for debt to apply to all arrests on mesne or final process). 
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B. The Power to Compel the Production of Testimony 


Provisions applicable to both district and circuit courts unless otherwise 
noted: 


_ Act of Sept. 24, 1789, §15, 1 Stat. at L. 73, 82 (power to compel 
production of testimony in actions at law under the same circumstances 
as in proceedings in chancery); Act of Aug. 8, 1846, § 11, 9 STAT. AT 
L. 72, 74 (witnesses on behalf of criminals to be compelled to attend); 
Act of Feb. 26, 1853, § 3, 10 Stat. aT L. 161, 169 (witness subpoenaed 
to attend court not to depart without leave of court); Act of Feb. 4, 
1887, § 12, 24 Stat. at L. 379, 383 (circuit courts upon request to 
compel production of testimony before I. C. C.); Act of Mar. 3, 1887, 
§ 2, 24 Stat. aT L. 488, 491 (circuit and dist. courts to compel pro- 
duction of testimony before commission investigating railroads who 
have received aid from the government); Act of Mar. 3, 1887, § 14, 
24 STAT. AT L. 635, 637 (in proceedings against corporation holding 
property in the territories in excess of amount limited by law, court 
may compel production of testimony in a summary way); Act of June 
1, 1898, § 5, 30 Stat. aT L. 424, 426 (power upon request to compel 
production of testimony before arbitration board between carriers and 
employees); Act of Aug. 5, 1909, § 38, 36 Stat. aT L. 11, 112, 117 
(power to compel production of testimony before Commissioner of 
Internal Revenue); Act of Mar. 1, 1913, 37 Stat. AT L. 701, 703 (power 
to compel production of documents for valuation of carriers); Act of 
Sept. 7, 1916, § 20, 39 Stat. at L. 756, 776 (dist. courts to compel 
production of testimony under the Income Tax Act); Act of Sept. 7, 
1916, § 706, 39 Stat. aT L. 756, 797 (Tariff Commission can invoke 
dist. courts to compel production of testimony); Act of Feb. 5, 1917, 
§ 16, 39 Stat. AT L. 874, 885 (power to aid immigration inspectors to 
procure production of testimony); Act of Oct. 22, 1919, § 105, 41 STAT. 
AT L. 297, 300 (dist. courts and D. C. Sup. Ct. to compel production of 
testimony before D. C. Rent Commission); Act of Feb. 28, 1920, 
§ 310b, 41 Stat. at L. 456, 472 (dist. courts to compel production of 
testimony before Railway Labor Board); Act of June 10, 1920, § 5g, 
41 Stat. AT L. 1063, 1066 (dist. courts to compel. production of testimony 
before Federal Power Commission); Act of Mar. 4, 1923, § 3, 42 STAT. 
AT L. 1446, 1447 (dist. courts to compel production of testimony before 
Federal Coal Commission). 
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C. The Power to Make Rules 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Sept. 24, 1789, §17, 1 Stat. at L. 73, 83 (general grant of 
power to make rules); Act of Mar. 2, 1793, § 7, 1 Star. at L. 333, 335 
(general grant of power to make rules for the return of writs, filing of 
pleadings, and entry of judgment by default); Act of July 22, 1813, 
§ 3, 3 Strat. aT L. 19, 21 (courts may make rules for consolidation of 
suits); Act of May 19, 1828, § 4, 4 Stat. at L. 278, 281 (courts may by 
rules alter forms of writs to conform to state practice); Act of June 14, 
1860, § 3, 12 Stat. AT L. 33, 34 (Cal. dist. courts to make rules for 
hearing of controversies concerning private land claims); Act of June 
30, 1870, § 2, 16 Stat. aT L. 173, 174 (circuit judge upon sickness of 
dist. judge can make rules preliminary to final hearing in bankruptcy 
cases); Act of June 1, 1872, § 6, 17 Stat. at L. 196, 197 (courts by 
rules can adopt state laws regulating attachments and other processes) ; Yi 
Act of Feb. 4, 1887, § 16, 24 Stat. at L. 379, 384 (power to dispense 
with pleadings on hearing for violation of orders of I. C. C.); Act of 
Mar. 3, 1891, § 2, 26 Stat. aT L. 826 (C. C. A. to prescribe forms of 
process and procedure); Act of Mar. 3, rorz, § 122, 36 Stat. at L. 
1087, 1132 (C. C. A. to make rules for conduct of the business of the 
court); Act of Feb. 13, 1911, 36 Stat. aT L. gor (C. C. A. to make 
rules for filing of transcripts of records of cases sought to be reviewed 
by the Supreme Court. 















D. The Power to Punish for Contempt 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Sept. 24, 1789, § 17, 1 Stat. aT L. 73, 83 (courts to have power 
to punish by fine or imprisonment all contempts of authority in any 
cause or hearing before them); Act of Mar. 2, 1831, §$ 1, 2, 4 Stat. aT 
L. 487, 488 (act declaratory of the law concerning contempts of court); 
Act of June 30, 1864, § 14, 13 Stat. AT L. 223, 226 (refusal to obey tax 
assessor’s summons or answer interrogatories filed therewith to be 
punishable as a contempt); Act of Mar. 2, 1867, §§1, 7, 14 STAT. AT 
L. 517, 520 (dist. courts as courts of bankruptcy to have powers during 
vacation of punishing contempts of their authority; register in bank- 
ruptcy can punish failure of witnesses to answer as a contempt); Act 
of Feb. 28, 1871, §§ 2, 16, 16 Star. aT L. 433, 434, 439 (judge in chambers 
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shall have power to punish any contempt of his authority, as when 
sitting in court; person proceeding in a state court after cause has been 
removed therefrom to be guilty of a misdemeanor and in addition 
amenable to the court to which the action shall have been removed as 
for a contempt); Act of Feb. 4, 1887, §§ 6, 12, 24 Stat. aT L. 379, 382, 
383 (failure to obey a writ of mandamus issued against a carrier to 
publish its schedules to be punishable as and for a contempt; failure 
to obey a court order to testify before I. C. C. punishable as a contempt), 
amended on Mar. 2, 1889, 25 Stat. AT L. 855, 857, amended on Feb. to, 
1891, 26 Stat. aT L. 743, 744, made applicable to the production of 
testimony before arbitration board between carriers and employees on 
June 1, 1898, § 5, 30 Stat. aT L. 424, 426; Act of Jan. 6, 1897, 29 Stat. 
AT L. 482 (injunctions in copyright cases to be operative throughout 
the United States and enforcible by proceedings to punish for con- 
tempt by any circuit judge); Act of July 1, 1898, §§ 2, 41, 30 STAT. AT 
L. 544, 546, 556 (courts of bankruptcy may punish for contempts 
committed before referees in the same manner as contempts before the 
court of bankruptcy); Act of Mar. 3, rg11, § 268, 36 Stat. at L. 1087, 
1163 (courts to have powers to punish for contempts of their authority 
but such to extend only to cases of misbehavior in their presence or 
to so near thereto as to obstruct the administration of justice, and to 
cases of disobedience and resistance to their lawful process); Act of 
Oct. 15, 1914, § 21, 38 Stat. at L. 730, 738 (person wilfully disobeying 
lawful process of a court and also thereby committing a criminal offense 
to be proceeded against for his contempt as provided); Act of Sept. 7, 
1916, § 706, 39 Stat. AT L. 756, 7 7 (failure to obey order of court to 
testify before the Tariff Commission punishable as for a contempt); 
Act of Feb. 5, 1917, § 16, 39 Stat. aT L. 874, 886 (failure to obey order 
of court to testify before immigration inspectors to be punishable as a 
contempt); Act of Oct. 22, 1919, § 105, 41 Stat. AT L. 297, 300 (failure 
to obey court order to testify before D. C. Rent Commission punishable 
as a contempt); Act of Oct. 28, 1919, 41 STAT. AT L. 305, 307 (person 
violating an injunction against maintenance of a liquor nuisance to be 
punishable as for a contempt by fine not less than $500 nor more ‘than 
$1,000, or by imprisonment not less than thirty days nor more than 
twelve months, or by both fine and imprisonment); Act of Feb. 28, 
1920, § 310b, 41 Strat. aT L. 456, 472 (failure to obey court order to 
testify before Railway Labor Board punishable as a contempt); Act 
of Mar. 4, 1923, §3, 42 Stat at L. 1446, 1448 (failure to obey court 
order to testify before Federal Power Commission punishable as a 
contempt). 
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E. Miscellaneous Powers 


Provisions applicable to both circuit and district courts unless otherwise 


noted: 

Act of Sept. 24, 1789, §§ 14, 17, 1 Stat. aT L. 73, 81, 83 (power to 
issue scire facias and other necessary writs; power to grant new trials); 
Act of Jan. 23, 1798, 1 Stat. aT L. 537 (power to take testimony in 
contested elections for Congress); Act of July 16, 1798, 1 Stat. at L. 
609, embodied in Act of Mar. 3, 1911, § 270, 36 Stat. aT L. 1087, 1163 
(power to hold to peace and good behavior in cases under Constitution 
and United States laws); Act of Feb. 13, 1801, § 30, 2 Start. at L. 89, 
94 (circuit judges to have power of Supreme Court justices to issue 
ne exeat); Act of Mar. 2, 1829, 4 Stat. aT L. 359 (power to issue warrants 
for apprehension of deserters from foreign warships); Act of Mar. 10, 
1838, § 3, 5 Stat. aT L. 213 (dist. judge to issue warrants of detention 
for specified vessel); Act of Aug. 16, 1856, § 7, 11 Stat. at L. 49, 50 
(power to discharge grand juries in the interest of the public); Act of 
June 14, 1860, § 2, 12 Stat. aT L. 33 (Cal. dist. courts authorized to 
order surveys of private land claims); Act of Feb. 10, 1891, §5, 26 
Stat. AT L. 743 (power to issue search warrants for counterfeiters); 
Act of Mar. 3, 1911, §§ 261, 262, 269, 36 Stat. aT L. 1087, 1162, 1163 
(ne exeats can be granted by judges but only in pending suits in equity; 
power to issue scire facias and other necessary writs, no power to issue 
scire facias being given C. C. A.; power to grant new trials); Act of 
Sept. 29, 1914, § 7, 38 Stat. aT L. 717, 722 (power to refer suits under 
anti-trust acts to Federal Trade Commission as a master in chancery 
to frame an appropriate decree). 


IV. Laws REGULATING THE PRocEDURE (INCLUDING EVIDENCE) 
OF THE INFERIOR FEDERAL Courts! 


A. Regulations of Mesne Process 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 

Act of Sept. 24, 1789, § 32, 1 Stat. AT L. 73, 91 (no writs to abate 
for want of form); Act of Sept. 29, 1789, § 2, 1 Stat. AT L. 93 (writs 
at common law to be the same as in state courts; forms in equity and 
admiralty to be according to the course of the civil law); Act of May 8, 





175 Provisions respecting the selection and formation of juries will be found 
summarized under V, infra, p. 1098. 
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1792, 1 STAT. AT L. 275 (provisions respecting issuance and form of 
writs); Act of April 20, 1818, §8, 3 Stat. at L. 441, 443 (debtors of 
corporations indebted to United States may be garnished); Act of 
May 19, 1828, § 1, 4 Stat. aT L. 278 (forms of process to comply with 
state practice subject to alteration by Supreme Court); Act of Mar. 
14, 1848, 9 Stat. AT L. 213 (attachments to be dissolved according to 
state law); Act of June 1, 1872, §§ 6, 13, 17 Stat. aT L. 196, 197 (plain- 
tiff to have such remedy of attachment as now provided by state law; 
procedure to be taken against absent defendants in suits to enforce 
claims upon property within the district); Act of Mar. 3, 1875, § 8, 
18 Stat. AT L. 470, 472 (procedure to be taken against absent defendant 
in suits to enforce or remove liens on property within court’s juris- 
diction); Act of Mar. 3, 1911, § 57, 36 Stat. aT L. 1087, 1102 (service 
of process on absent defendants in suits to enforce liens and remove 
clouds on title); Act of April 16, 1920, 41 Stat. at L. 554 (service of 
process can be completed after removal from state court). 


B. Regulations of Final Process 


(1) Circuit Courts: 

Act of Sept. 24, 1789, § 18, 1 Stat. aT L. 73, 83 (stay of execution to 
give time for a petition for a new trial); Act of Mar. 30, 1822, 3 Srar. 
AT L. 661 (process to run in both East and West Tennessee when two 
or more defendants reside there). 


(2) District Courts: 

Act of May 20, 1826, 4 Stat. AT L. 184 (writs of execution to run 
throughout the state when it contains two districts); Act of Mar. 3, 
1863, 12 Stat. AT L. 807 (dist. courts can issue execution in cases on 
which they rendered judgment but now cognizable by the circuit 
courts), repealed on June 27, 1864, 13 STAT. AT L. 199. 


(3) Provisions applicable to both courts: 

Act of May 10, 1828, §§ 2, 3, 4 Stat. AT L. 278, 281 (when defendants 
entitled to an imparlance of one term on judgments by state law, this 
to be applicable to judgments in United States courts; forms of writs 
to conform to state practice as then existing, but allowing courts to 
alter them to conform to subsequent state changes); Act of Mar. 3, 
1839, § 10, 5 Stat. aT L. 337, 338 (judgments to cease to be liens after 
ten years); Act of July 4, 1840, § 4, 5 Stat. aT L. 392, 393 (judgments 
to cease to be liens according to state law); Act of Feb. 20, 1863, § 2, 
12 Stat. aT L. 657 (penalties to be collectible by execution), repealed 
in Act of June 1, 1872, § 12, 17 Stat. aT L. 196, 198; Act of Mar. 3, 













ee a a ae 


POWER TO REGULATE CONTEMPTS 1091 


1875, 18 Stat. at L. 481 (set-off on debt due United States upon any 
judgment recovered against United States); Act of Aug. 5, 1886, § 6, 
24 Stat. AT L. 308, 309 (creation of new judicial district in California 
not to impair liens acquired by judgment in the former district); Act 
of Aug. 1, 1888, § 1, 25 Stat. at L. 357 (judgments to be liens in the 
same manner as state judgments), amended on Mar. 2, 1895, 28 Star. 
At L. 813, amended on Aug. 17, 1912, 37 Stat. ATL. 311; Act of Mar. 3, 
1893, 27 STAT. AT L. 751 (regulations of manner of sale of property under 
final decree); Act of Mar. 2, 1901, § 7, 31 Stat. aT L. 880, 881 (creation 
of new judicial district for Pennsylvania not to affect existing judgment 
liens); Act of Mar. 3, 1911, § 60, 36 Stat. at L. 1087, 1103 (creation 
of new judicial district not to divest lien acquired by a prior judgment); 
Act of Mar. 8, 1918, §§ 203, 300, 500, 40 Stat. AT L. 440, 442, 443, 447 
(stay of execution can be had when defendant in military service; 
stay of eviction proceedings against dependents of persons in military 
service; stay of proceedings for sale of property for non-payment of 
taxes when owner in military service). 


C. Regulations of the Venue of Various Actions 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Sept. 24, 1789, § 11, 1 Stat. at L. 73, 78 (venue in all civil 
actions); Act of Feb. 19, 1799, §§ 1, 2, 1 Stat. at L. 617 (venue in 
criminal and civil actions in Tennessee); Act of Mar. 3, 1799, § 17, 
1 Stat. aT L. 743, 748 (venue of offenses against an act dealing with 
trade among the Indians); Act of Feb. 13, 1801, § 16, 2 Star. at L. 
89, 94 (venue in all civil actions); Act of Mar. 3, 1849, 9 Stat. at L. 
410 (venue in civil actions in Iowa); Act of May 4, 1858, §§ 1, 2, 11 
Stat. AT L. 272 (venue in transitory actions when state comprises 
more than one district; venue in local actions when land in two 
districts); Act of June 4, 1880, § 2, 21 Star. at L. 155 (venue in civil 
actions in Iowa); Act of June 14, 1880, 21 Stat. aT L. 198 (venue in 
criminal actions in Texas); Act of July 5, 1892, § 4, 27 Start. at L. 72, 
73 (venue in civil actions in Idaho); Act of July 12, 1894, 28 STat. AT 
L. to2 (venue in criminal actions in Minnesota); Act of July 18, 1894, 
§ 4, 28 Stat. at L. 115 (venue in civil actions in Mississippi); Act of 
Mar. 3, 1897, 29 Stat. AT L. 695 (venue in actions for infringement of 
patents); Act of May 4, 1898, 30 Stat. at L. 397 (venue in cases of 
removal from state courts of Texas); Act of June 29, 1906, §5, 34 
Stat. AT L. 584, 592 (venue in suits against I. C. C.); Act of April 12, 
1910, 36 Stat. aT L. 294 (venue in civil actions in Nebraska); Act of 
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Mar. 3, 1911, §§ 40-49, 51-56, 58-59, 36 Stat. AT L. 1087, 1100-1103 
(venue in capital offenses, offenses committed on high seas, offenses 
committed in two districts, penalties, internal revenue suits, seizures 
on high seas, condemnation of insurrectory property, condemnation of 
property coming from closed ports, patent suits, proceedings by national 
banks against Comptroller of Currency, civil suits of local and transitory 
nature, cases arising and undetermined when a new district is created); 
Act of Oct. 15, 1914, § 12, 38 Stat. at L. 730, 736 (venue in actions 
under anti-trust laws against corporations); Act of Mar. 9, 1920, § 2, 
4r Stat. at L. 525 (venue of libels im personam against ships owned 
by United States Shipping Board); Act of Sept. 19, 1922, 42 STAT. AT 
L. 849 (venue in civil actions brought by United States). 


D. Regulations Making Admissible or Available Certain Classes 
of Evidence 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Sept. 24, 1789, § 30, 1 Stat. aT L. 73, 88 (mode of proof by 
oral testimony; mode of taking depositions); Act of April 29, 1802, 
§ 25, 2 Stat. AT L. 156, 166 (testimony in equity cases may be taken 
by depositions); Act of May 26, 1824, §3, 4 Stat. aT L. 52, 53 (evi- 
dence given before other tribunals admissible in land claim cases where 
person testifying is dead); Act of Mar. 31, 1830, § 5, 4 Star. aT L. 390, 
392 (bill of discovery can be had in cases of offenses of reducing prices 
at public land auctions); Act of Mar. 3, 1837, § 2, 5 Stat. aT L. 191 
(copies of records of Commissioner of Patents made prima facie evi- 
dence); Act of Aug. 8, 1846, § 11, 9 Stat. at L. 72, 74 (court may 
subpoena necessary witnesses in criminal causes where party is unable 
to secure their attendance through want of pecuniary means); Act of 
Jan. 24, 1857, §2, 11 Stat. aT L. 156 (evidence given before con- 
gressional committees not competent testimony in criminal proceedings) ; 
Act of July 28, 1866, 14 Stat. AT L. 339 (no pleadings to be invalidated 
because weights and measures expressed in metric system); Act of 
Jan. 8, 1869, 15 Stat. AT L. 266 (official papers of consuls admissible 
in evidence); Act of Mar. 3, 1871, §§ 1, 2, 16 Stat. at L. 474 (lost 
records to be supplied by certified copies); Act of May 9, 1872, 17 
Stat. AT L. 89 (provisions for perpetuating testimony); Act of June 
19, 1876, 19 STAT. AT L. 59 (records in extradition proceedings admissible 
in the later criminal prosecution); Act of Mar. 16, 1878, 20 Stat. AT 
L. 30 (accused person at his own request to be a competent witness); 
Act of Jan. 31, 1879, 20 Stat. at L. 277 (certified copies of lost records 
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to have the same force as originals); Act of Mar. 3, 1887, § 8, 24 Star. 
AT L. 505, 506 (interested witnesses may testify in suits brought under 
Court of Claims Act); Act of Mar. 3, 1887, §1, 24 Stat. at L. 635 
(husband and wife may testify in polygamy prosecutions); Act of Mar. 
9, 1892, 27 Stat. AT L. 7 (method of taking depositions in pending 
cases); Act of Jan. 12, 1895, § 73, 28 Stat. aT L. 601, 612, 615 
(pamphlet and bound copies of acts of Congress to be legal evidence) ; 
Act of June 5, 1900, 31 Stat. aT L. 182 (regulation of depositions 
de bene esse); Act of June 29, 1906, § 5, 34 Stat. aT L. 584, 590 (order 
of I.C.C. to pay damages to be prima facie evidence of the facts 
therein recited); Act of June 29, 1906, 34 Stat. aT L. 618 (competency 
of witnesses to be determined by state law); Act of Aug. 5, 1909, §§ 25, 
26, 36 Strat. AT L. 11, 103 (evidence of offering money to or soliciting 
money by customs officials to be prima facie evidence that such solicit- 
ing and offering is contrary to law); Act of Mar. 26, 1910, § 2, 36 Star. 
AT L. 263, 265 (testimony of husband and wife admissible in prosecutions 
for importing aliens for prostitution); Act of June 18, 1910, § 13, 36 
Stat. AT L. 539, 555 (schedules of tariffs filed with I. C. C. admissible 
in evidence as public records); Act of Oct. 15, 1914, § 5, 38 STAT. AT 
L. 730, 731 (decrees under anti-trust laws to be prima facie evidence of 
their contents in any suit against such defendant); Act of Oct. 6, 
1917, § 7, 40 Stat. aT L. 411, 417 (receipt of notice from President to 
the effect that he believes any person to be an enemy alien to be prima 
facie evidence of that fact in prosecutions under Trading with the 
Enemy Act); Act of Oct. 28, 1919, § 33, 41 STAT. AT L. 305, 317 (burden 
of proof of legal possession of liquor to be on possessor in prosecutions 
under National Prohibition Act). 


E. General Regulations of Methods of Pleading and Conduct of Trials 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Sept. 24, 1789, §§ 31, 32, 1 Stat. aT L. 73, 90, ot (revival by 
personal representative in case of death before final judgment; court 
may amend defects in process and pleading); Act of July 22, 1813, § 3, 
3 Stat. AT L. 19, 21 (causes may be consolidated to avoid unnecessary 
delay); Act of May 26, 1824, § 2, 4 Stat. at L. 52, 53 (procedure in 
land claim cases to be according to rules of court of equity); Act of 
May 26, 1824, 4 Stat. aT L. 62 (federal courts in Louisiana to conform 
their procedure to state practice); Act of Mar. 3, 1825, § 14, 4 Star. 
AT L. 115, 118 (when person accused stands mute, court shall proceed 
as if plea of not guilty had been entered); Act of Mar. 23, 1830, § 3, 
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4 Stat. at L. 383, 384 (manner in which judges shall charge grand 
juries for offenses committed by marshals in taking the census); Act 
of Feb. 28, 1839, §1, 5 Stat. aT L. 322 (when all the defendants cannot 
properly be served, the court may proceed as to those who are properly 
before it); Act of Feb. 26, 1853, 10 Stat. at L. 161, 162 (consolidation 
of indictments); Act of Mar. 3, 1863, 12 Stat. at L. 759 (general 
procedure in prize cases); Act of June 11, 1864, § 2, 13 Stat. aT L. 
124 (summary trial of non-infamous offenses against laws for protection 
of persons and property engaged in commerce or navigation); Act of 
Mar. 2, 1867, § 25, 14 Stat. aT L. 471, 483 (in rem procedure for for- 
feiture of stills for improper tax returns); Act of June 1, 1872, §§$5, 9 
(practice and pleadings to conform to state practice; accused can be 
found guilty of attempt to commit offense charged); Act of June 8, 
1872, §§ 282, 283, 310, 17 Stat. AT L. 283, 319, 324 (procedure for 
trial of accessory after the fact to the offense of stealing mails; equity 
proceedings to compel satisfaction of judgment due to Post-Office 
Department); Act of Feb. 8, 1899, 30 Stat. AT L. 822 (no abatement 
of suits by or against government officials because of their death); 
Act of June 29, 1906, § 4, 34 Stat. aT L. 596 (procedure in naturali- 
zation cases); Act of Mar. 4, 1909, §§ 25, 26, 27, 35 Stat. aT L. 1075, 
ro81 (procedure in copyright cases); Act of Mar. 3, 1911, §$ 50, 300, 
36 Stat. AT L. 1087, 1101, 1169 (when several defendants can not be 
served, court may proceed as to those properly before it; offenses 
committed before enactment of Jud. Code to be prosecuted as form- 
erly); Act of Mar. 3, 1913, 37 Stat. aT L. 731 (taking of depositions 
under Sherman Act to be public); Act of Mar. 3, 1915, 38 STAT. AT 
L. 956 (pleadings to be amended if suit was erroneously brought on 
the wrong side of the court; equitable defenses to be interposed in 
actions at law; amendments to show diversity of citizenship upon 
the record may be made at any stage of the proceedings; now §§ 2742, 
274b, 274¢ of the Judicial Code); Act of Mar. 8, 1918, § 200, 40 Star. 
AT L. 440, 441 (no judgment by default when defendant is in military 
service; judgments against persons in military service to be reopened 
if defendant was prejudiced thereby); Act of Mar. 9, 1920, §3, 41 
Stat. AT L. 525, 526 (libels im personam against ships owned by the 
United States Shipping Board to proceed according to rules of action 
between private parties); Act of June 10, 1920, § 21, 41 STAT. AT L. 
1063, 1074 (condemnation proceedings for dam sites in public domain 
to comply with state practice); Act of Nov. 23, 1921, 42 STAT. aT L. 
323 (provision for revival of action upon death of party litigant before 
final decree in equity and admiralty), amended on Dec. 22, 1921, 42 
STAT. AT L. 352. 
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F. Specific Provisions for Jury Trial for Certain Defined Issues 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Sept. 24, 1789, §§ 9, 26, 1 Stat. AT L. 73, 77, 87 (trial of issues 
of fact in the dist. courts in all causes save admiralty to be by jury; 
in cases of forfeiture damages, if uncertain, shall be assessed by jury 
upon request of either party); Act of July 14, 1798, 1 Stat. at L. 597 
(in prosecutions for libelling the government the jury shall determine 
the law and the fact under the direction of the court); Act of April 4, 
1800, §§ 52, 58, 2 Stat. aT L. 19, 34, 35 (bankrupt may have jury trial 
on any specific issue in the discretion of the court; bankrupt may 
demand jury trial upon creditors’ claims); Act of Feb. 13, 1801, § 17, 
2 Stat. AT L. 89, 94 (trial of all issues of fact in circuit courts save in 
equity and admiralty to be by jury); Act of May 26, 1824, § 2, 4 Start. 
AT L. 52, 53 (court in land claim cases may direct jury trial in any 
specific issue); Act of Aug. 19, 1841, §1, 5 Stat. aT L. 442 (on in- 
voluntary petition bankrupt entitled to jury trial upon issue of bank- 
ruptcy); Act of Feb. 26, 1845, 5 Stat. aT L. 726 (in cases of contract 
or tort arising upon lakes and navigable waters, maritime law to be 
applicable, but parties may demand jury trial on any issue of fact); 
Act of Feb. 19, 1864, § 3, 13 Stat. AT L. 4 (waiver of jury trial at special 
session of Circuit Court of California); Act of June 11,.1864, § 4, 13 
Stat. AT L. 124, 125 (summary trial by court, unless jury demanded, 
for non-capital and non-infamous offenses against laws for protection 
of persons and property engaged in commerce or navigation); Act of 
Feb. 16, 1875, §$ 1, 2, 18 Stat. AT L. 315 (jury trial may be directed 
by circuit court in admiralty causes with consent of parties, and in 
patent cases without consent of parties); Act of Mar. 3, 1887, § 2, 
24 STAT. AT L. 505 (in all cases brought against United States under 
Court of Claims Act trial to be without a jury); Act of Mar. 2, 1889, 
§5, 25 Stat. AT L. 857, 859, 861 (where controversy as to enforcement 
of order of I. C. C. requires a jury trial under the Seventh Amendment, 
court shall direct a jury trial on demand, but such trial shall be deemed 
to have been waived in absence of any such demand); Act of July 1, 
1898, § 19, 30 Stat. aT L. 544, 551 (on involuntary petition jury trial 
can be had on issue of insolvency); Act of Oct. 15, 1914, § 22, 38 Srar. 
AT L. 730, 738 (trial by jury for violation of injunction issued by United 
States courts); Act of Aug. 10, 1917, § 7, 40 Stat. AT L. 276, 278 (in 
libels im rem for necessaries hoarded in violation of Lever Act parties 
may demand jury trial on any issue of fact); Act of June 5, 1920, 
§ 33, 41 Stat. at L. 988, 1007 (injured seaman may maintain action 
for damages at law with trial by jury). 
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G. Provisions for Expediting the Trial of Certain Causes 


Provisions applicable to both circuit and district courts unless otherwise 
noted: 


Act of Mar. 10, 1838, § 7, 5 Stat. at L. 212, 214 (President author- 
ized to secure attendance of judges at certain places for the more speedy 
trial of offenses of fitting out armed vessels for foreign service); Act 
of Aug. 23, 1842, § 5, 5 Stat. aT L. 516, 517 (dist. and circuit courts to 
be always open as courts of admiralty and equity); Act of Mar. 25, 
1862, 12 Stat. AT L. 374 (procedure for expediting trials in prize cases) ; 
Act of May 31, 1870, § 14, 16 Stat. aT L. 140, 143 (quo warranto writs 
against persons holding office contrary to provisions of bill for securing 
equal voting rights to be given preference on the docket); Act of June 
30, 1870, 16 STAT. AT L. 176 (causes in which a state is a party or where 
execution of state revenue laws is stayed to be given priority on the 
docket); Act of Mar. 3, 1879, § 3, 20 Stat. at L. 354 (criminal causes 
in circuit courts on writ of error may be given preference); Act of 
Feb. 11, 1903, §1, 32 Stat. AT L. 823 (suits under Sherman or Inter- 
state Commerce Acts to be given priority upon certification by At- 
torney-General), amended on June 25, 1910, 36 Stat. aT L. 854; Act 
of Sept. 26, 1914, § 5, 38 Stat. aT L. 717, 720 (applications to C. C. A. 
to enforce or set aside orders of C. C. A. to be expedited). 


H. Regulations Concerning the Rendering of Opinions and the 
Forms of Decrees 
(1) Circuit Courts: 


Act of Sept. 24, 1789, § 19, 1 Stat. aT L. 73, 83 (in equity and 
admiralty facts on which decree is based to appear upon the record); 
Act of Mar. 2, 1793, § 2, t Stat. AT L. 333, 334 (upon division of opinion 
between Supreme Court justice and dist. judge sitting on circuit, there 
shall be a continuance to the next session, and if then there is the like 
division, the opinion of the presiding judge shall prevail); Act of April 
29, 1802, §§ 5, 6, 2 Stat. aT L. 156, 158, 159 (on appeal or writ of error 
from dist. court opinion of Supreme Court justice to prevail; on dis- 
agreement in opinion of circuit judges, certification to the Supreme 
Court on motion of either party); Act of Mar. 3, 1839, 5 Stat. at L. 
215 (upon a question of law’s being raised in the absence of circuit judge 
dist. judge may adjourn cause to next session); Act of Mar. 2, 1867, 
§ 2, 14 Stat. aT L. 545 (in absence of Supreme Court justice dist. judge 
can dispose of an appeal from the dist. court by consent of the parties) ; 
Act of June 1, 1872, $1, 17 Stat. at L. 196 (upon division of opinion 





POWER TO REGULATE CONTEMPTS 1097 


during trial, the opinion of a presiding Supreme Court justice is to 
prevail, but parties may remove case to Supreme Court on writ of error 
or appeal as was formerly possible by certification). 


(2) District Courts: 
Act of April 29, 1812, § 2, 2 Stat. at L. 719 (opinion of senior dist. 
judge in N. Y. dist. court to be opinion of the court). 


(3) Provisions applicable to both courts: 

Act of Sept. 24, 1789, §§ 26, 34, 1 Stat. aT L. 73, 87, 92 (in cases of 
forfeiture when default is apparent judgment to be rendered according 
to equity; laws of states to be rules of decision in cases at common 
law); Act of Mar. 3, 1821, 3 Stat. aT L. 643 (when dist. judge is an 
interested party such fact to be entered on the record); Act of May 
23, 1872, 17 Stat. aT L. 158 (on overruling a demurrer judgment to be 
respondeat ouster). 


I. Regulations of Costs 
(1) Circuit Courts: 
Act of Sept. 24, 1789, § 20, 1 Stat. at L. 73, 83 (cost not allowed 
- when recovery below $500 or $300). 


(2) District Courts: 
Act of July 1, 1886, § 3, 24 Stat. at L. 117, 118 (regulation of costs 
on appeal from decision of referees in condemnation proceedings 


respecting a specified railroad); Act of July 6, 1886, § 3, 24 Srat. AT 
L. 124, 125 (ibid.). 


(3) Provisions applicable to both courts: 


Act of May 8, 1792, §5, 1 Stat. at L. 275, 277 (defendant to pay 
costs in prosecutions for fines and forfeitures); Act of July 22, 1813, 
§§ 1, 2, 3 Stat. at L. 19, 20 (when several actions brought against 
parties who might be legally joined, costs to be limited to those recover- 
able in one action); Act of Mar. 3, 1815, § 7, 3 Star. at L. 231, 234 
(revenue officers not to be liable for costs if property is immediately 
returned and they had reasonable cause for seizure); Act of July 4, 
1836, §14, 5 Stat. AT L. 117, 123 (triple damages in patent suits); 
Act of Mar. 3, 1863, § 1, 12 Stat. at L. 759 (costs in prize cases where 
United States is a party); Act of Mar. 3, 1887, § 15, 24 Svat. at L. 
505, 508 (regulation of costs in all suits brought under Court of Claims 
Act); Act of July 20, 1892, 27 Stat. aT L. 252 (no prepayment of fees 
or costs when plaintiff takes oath that he is unable to pay), amended 
on June 25, 1910, 36 Stat. at L. 866, amended on June 27, 1922, 42 
Stat. aT L. 666. 
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J. Regulations of Time and Manner of Appeals 


(1) Provisions applicable to both circuit and district courts unless other- 
wise noted: 

Act of Sept. 24, 1789, §§ 22-24, 1 Stat. aT L. 73, 85 (limitation on 
time for appeals; writ of error to be a supersedeas; on reversal court 
to render such judgment as dist. court should have rendered); Act of 
Mar. 3, 1863, § 2, 12 Stat. aT L. 768 (circuit judge may certify any 
cause certified into his court from a United States court back to the 
court from whence it came); Act of Mar. 3, 1875, §9, 18 Stat. aT L. 
470, 473 (no revival necessary between death of party and time allowed 
for taking appeals); Act of June 1, 1872, §§ 2, 3, 4, 11, 17 Stat. aT L. 
196, 197 (writs of error and appeal to be sued out within two years; 
defects of form in writs of error can be amended; bills of exceptions to 
be authenticated; security to be given on writ of error that operates 
as a supersedeas); Act of Mar. 3, 1891, §3, 26 Stat. at L. 826, 827 
(no judge to sit on an appeal from his own court); Act of Mar. 3, 1893, 
27 Stat. AT L. 751 (appeals in habeas corpus to be limited to six months); 
Act of June 5, 1900, 31 STAT. AT L. 270 (authentication of bill of excep- 
tions); Act of Mar. 4, 1904, 33 Stat. aT L. 59 (appeals from Jefferson 
County, Tex., to Fifth Circuit to be heard at New Orleans); Act of 
Jan. 11, 1909, 35 Stat. AT L. 586 (appeals from Alaska to Ninth Circuit 
to be heard at San Francisco); Act of Feb. 13, 1911, 36 STAT. AT L. gor 
(method of filing printed transcripts of records in the lower court in 
cases on appeal to circuit courts of appeals sought to be reviewed by 
the Supreme Court); Act of Sept. 6, 1916, § 5, 39 Stat. at L. 726, 727 
(no dismissal when appeal taken instead of writ of error); Act of Feb. 
26, 1919, 40 Stat. AT L. 1181 (on appeals technical non-substantial 
errors to be disregarded). 




































V. Laws REGULATING THE COMPOSITION, SELECTION, AND POWERS 
OF THE JURY IN THE INFERIOR FEDERAL COURTS 






A. Regulations Dealing with Mode of Selection 








Act of Sept. 24, 1789, § 29, 1 Stat. aT L. 73, 88 (jury to be drawn 
according to state practice); Act of Mar. 31, 1796, §1, 1 Stat. at L. 
450, 451 (mode of summoning jury for dist. judge of N. C.); Act of 
Mar. 3, 1797, § 5, t Stat. AT L. 517, 518 (dist. judge may issue a 
new venire for changed sessions of circuit courts); Act of July 5, 1797, 
§ 1, 1 Srat. aT L. 526 (how jury to be summoned for November term 
of N. C. dist. court); Act of May 13, 1800, 2 Stat. at L. 82 (jurors to 
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be selected by lot according to state practice); Act of April 29, 1802, 
§ 30, 2 Stat. aT L. 156, 167 (no special juries to be returned by clerks); 
Act of May 20, 1826, 4 Stat. at L. 188 (no grand juries to be returned 
save by order of the dist. judge); Act of May 20, 1830, 4 Srar. at L. 
404 (juries in La. dist. courts to be empaneled according to state 
practice); Act of Mar. 19, 1842, 5 Stat. AT L. 471 (judges to appoint 
commissioners to select juries in Pennsylvania); Act of Aug. 8, 1846, 
§ 3, Stat. aT L. 72 (no grand juries to be summoned save upon venire 
issued by dist. judge); Act of Mar. 3, 1849, 9 Stat. aT L. 403 (mode 
of summoning jury for Pennsylvania); Act of Aug. 16, 1856, § 2, 11 
Stat. aT L. 43 (mode of summoning jury for South Carolina); Act of 
May 15, 1862, §3, 12 Stat. aT L. 386 (mode of summoning jury in 
Kentucky); Act of Mar. 3, 1865, § 1, 13 Stat. AT L. 500 (constitution 
of grand juries); Act of June 30, 1870, § 3, 16 Stat. at L. 175 (mode of 
summoning jury in Indiana); Act of June 30, 1879, 21 Stat. at L. 43 
(mode of drawing jury); Act of April 20, 1880, § 2, 21 Stat. at L. 76 
(mode of summoning jury in Colorado); Act of Aug. 8, 1888, 25 Star. 
AT L. 386 (juries in circuit and district courts to be used interchange- 
ably); Act of Mar. 28, 1910, 36 Stat. at L. 267 (second grand jury 
may be summoned upon certification by district attorney, senior district 
judge, or circuit judge); Act of Mar. 3, ro11, §§ 276, 277, 279-286, 
36 Stat. AT L. 1087, 1164-1166 (methods of summoning petit and 
grand juries); Act of Feb. 3, 1917, 39 Stat. AT L. 873 (mode of sum- 
moning jury in all United States courts). 


B. Regulations of Qualifications of Jurors 


Act of July 20, 1840, 5 Stat. aT L. 394 (jurors to have same quali- 
fications and exemptions as in state courts); Act of Mar. 3, 1841, 5 Star. 
At L. 436 (Act of July 20, 1840, made inapplicable to Pa. courts); 
Act of June 17, 1862, §§ 1, 2, 12 Stat. at L. 430 (rebellion a ground 
of challenge; jurors required to take additional oath of loyalty); Act 
of Mar. 1, 1875, § 3, 18 Stat. at L. 335, 336 (no disqualification for 
race, color, or previous condition of servitude); Act of June 30, 1879, 
§ 2, 21 Stat. AT L. 43, 44 (no disqualification for race, color, or previous 
condition of servitude); Act of Mar. 22, 1882, § 5, 22 STaT. aT L. 30, 
31 (qualifications in bigamy prosecutions); Act of Mar. 3, 1887, § 24, 
24 STAT. AT L. 635, 640 (qualifications for jurors in Utah); Act of Mar. 
3, Tort, §§ 275, 278, 288, 36 Stat. at L. 1087, 1164, 1165, 1166 (quali- 
fications and exemptions governed by state law; no disqualification for 
race, color, or previous involuntary servitude; qualifications for po- 
lygamy prosecutions). 
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C. Regulations Concerning Challenges 


Act of Mar. 3, 1835, §4, 4 Stat. at L. 775, 777 (where party has 
challenged more than allowed, and the challenges have been disallowed, 
cause to proceed as if such challenges had not been made); Act of 
Mar. 3, 1865, § 2, 13 Stat. AT L. 500 (challenges in capital cases); Act 
of June 8, 1872, § 2, 17 Stat. aT L. 282 (peremptory challenges in all 
causes); Act of Mar. 22, 1882, § 5, 22 Stat. aT L. 30, 31 (challenges in 
bigamy prosecutions); Act of Mar. 3, 1911, § 287, 36 Stat. aT L. 1087, 
1166 (challenges in all causes). 


D. Regulations as to Jury Verdicts 


Act of June 1, 1872, § 10, 17 Stat. at L. 196, 198 (jury may render 
verdict of guilty as to some of several defendants indicted); Act of 
Jan. 15, 1897, 29 Stat. AT L. 487 (jury may qualify verdict in capital 
cases so as to prevent death penalty). 
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APPENDIX II 


A.— CoMPARISON OF TEXTS 


Injunction in 
Debs Case 


“Tt enjoined the following 
acts: 
(1) “ Interfering with, hinder- 
ing, obstructing, or stopping 
any of the business of ‘cer- 
tain named railroads’ as com- 
mon carriers of passengers and 
freight between or among any 
States of the United States.” 
(2) “Interfering with, hinder- 
ing, obstructing or stopping 
any mail trains, express trains, 
or other trains, whether freight 
or passenger, engaged in inter- 
state commerce or carrying 
passengers or freight between 
or among the States.” 
(3) “Interfering with, hinder- 
ing, or stopping any trains 
carrying the mail,” and “ inter- 
fering with, hindering, ob- 
structing, or stopping any 
engines, cars, or rolling stock 
of any of said companies en- 
gaged in interstate commerce, 
or in connection with the car- 


of 


and Temporary restraining order 


by Judge Wilkerson in Rail- 
road Shopmen’s Strike 


It enjoins the following: 
“(a) in any manner interfering 
with, hindering, or obstructing 
said railway companies or any 
of them, their agents, servants, 
or employees in the operation 
of their respective railroads 
and systems of transportation 
or the performance of their 
public duties and obligations 
in the transportation of passen- 
gers and property in interstate 
commerce and the carriage of 
mail, and from in any manner 
interfering with, hindering or 
obstructing the agents, serv- 
ants, and employees of said 
railway companies or any of 
them engaged in the inspection, 
repair, operation, and use of 
trains, locomotives, cars, and 
other equipment of said rail- 
way companies or any of 
them,(*)*”® and from prevent- 
ing or attempting to prevent 
any person or persons from 





176 This series of parenthesized numbers will be used for purpose of cross- 
referencing in the Analysis following, (B), infra, p. 1109. 
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riage of passengers or freight 
between or among the States.” 
(4) “Interfering with, injur- 
ing, or destroying any of the 
property of any of said rail- 
roads engaged in or for the 
purposes of or in connection 
with interstate commerce or 
the carriage of the mails of the 
United States or the trans- 
portation of passengers or 
freight between or among the 
States.” 

(5) “Entering upon _ the 
grounds or premises of any 
of said railroads for the pur- 
pose” of such _ interference, 
etc., “or for the purpose of 
interfering with, injuring, or 
destroying any of said property 
so engaged in or used in con- 
nection with interstate com- 
merce,” etc. 

(6) “Injuring or destroying 
any part of the tracks, roadbed, 
or road or permanent struc- 
tures of said railroads ” or “ in- 
juring, destroying, or in any 
way interfering with any of the 
signals or switches of said rail- 
roads” or “displacing or ex- 
tinguishing any of the signals 
of any of said railroads” or 
“spiking, locking, or in any 
manner fastening any of the 
switches of any of said rail- 
roads,” or “uncoupling or in 
any way hampering or ob- 
structing the control by any of 


freely entering into or continu- 
ing in the employment of said 
railway companies or any of 
them for the inspection and re- 
pairing of locomotives and cars, 
or otherwise; (*) 

“(b) in any manner conspir- 
ing, combining, confederating, 
agreeing and arranging with 
each other or with any other 
person or persons, organiza- 
tions or associations to injure 
or interfere with or hinder said 
railway companies, or any of 
them, in the conduct of their 
lawful. business of transporta- 
tion of passengers and prop- 
erty in interstate commerce and 
the carriage of the mail; (*) 
or to injure, interfere with, 
hinder or annoy any employee 
of said railway companies, or 
any of them, in connection 
with the performance of their 
duties as such employees or 
while going to or returning 
from the premises of said rail- 
way companies in connection 
with their said employment, (*) 
or at any time or place, by 
displays of force or numbers, 
the making of threats, intimi- 
dation, acts of violence, 
opprobrious epithets, jeer s, 
suggestions of danger, taunts, 
entreaties, or other unlawful 
acts or conduct towards any 
employee or employees orf 
officers of said railway com- 
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said railroads of any of the 
cars, engines, or parts of trains 
of any of said railroads en- 
gaged in interstate commerce,” 
etc., “‘or engaged in carrying 
any of the mails of the United 
States.” 

(7) “Compelling or inducing, 
or attempting to compel or 
induce by threats, intimidation, 
persuasion, force, or violence, 
any of the employees of any 
of said railroads to refuse or 
fail to perform any of their 
duties as employees of any of 
said railroads, or the carriage of 
the United States mail by such 
railroads, or the transporta- 
tion,” etc. 


(8) “Compelling or induc- 


ing, or attempting to compel 


or induce, by threats, intimida- 
tion, force, or violence, any of 
the employees of any of said 
railroads, who are employed by 
such railroads and engaged in 
its service in the conduct of 
interstate business or in the 
operation of any of its trains 
carrying the mail of the United 
States, or doing interstate busi- 
pess, or the transportation,” 
etc., “to leave the service of 
such railroads.” 

(9) “Preventing any person 
or persons whatever, by threats, 
intimidation, force, or violence, 
from entering the service of 
any of said railroads, and doing 


panies, or any of them, or 
towards persons desirous of or 
contemplating entering into 
such employment; (°) 

“(c) loitering or being unnec- 
essarily in the vicinity of the 
points and places.of ingress or 
egress of the employees of said 
railway companies, to and 
from such premises, in connec- 
tion with their said employ- 
ment;(°) or aiding, abetting, 
directing, or encouraging any 
person or persons, organiza- 
tion, or association, by letters, 
telegrams, telephone, word of 
mouth, or otherwise to do any 
of the acts aforesaid;(‘) tres- 
passing, entering or going upon 
the premises of the said rail- 
way companies, or any of them, 
to do any of the acts afore- 
said, or for any other purpose 
whatsoever, at any place or in 
the vicinity of any place where 
the employees of said com- 
panies or any of them are en- 
gaged in inspecting, overhaul- 
ing, or repairing locomotives, 
cars, or other equipment, or 
where such employees custom- 
arily perform such duties or 
at any other place on the 
premises of said railway com- 
panies, or any of them, except 
where the public generally are 
invited to come to transact 
business with said railway com- 
panies as common carriers of 
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the work thereof in the carry- 
ing of the mails of the United 
States or the transportation,” 
etc. 

(10) “Doing any act what- 
ever in the furtherance of any 
conspiracy or combination to 
restrain either of said railroad 
companies or receivers in the 
free and unhindered control 
and handling of interstate com- 
merce over the lines of said 
railroads, and of transporta- 
tion,”’ etc. 

(11) “Ordering, _ directing, 
aiding, assisting, or abetting in 
any manner whatever any per- 
son or persons to commit any 
or either of the acts afore- 
said.” 177 


passengers and property in 
interstate commerce; (*) 

“(d) inducing or attempting to 
induce by the use of threats, 
violent or abusive language, op- 
probrious epithets, physical 
violence or threats thereof, in- 
timidations, display of num- 
bers of force, jeers, entreaties, 
argument, persuasion, rewards, 


‘or otherwise, any person or 


persons to abandon the em- 
ployment of said railway com- 
panies, or any of them, or to 
refrain from entering such em- 
ployment; (°) 

“(e) engaging, directing, or en- 
couraging others to engage in 
the practice commonly known 
as picketing; that is to say, as- 
sembling or causing to be 
assembled numbers of the 
members of said Federated 
Shop Crafts or others in sym- 
pathy with them in proximity 
with them of said railway com- 
panies, or any of them, at or in 
the vicinity where the em- 
ployees thereof are required to 
work and perform their duties, 
or at or near the places of 
ingress or egress thereto or 
therefrom, and by threats, per- 
suasion, jeers, violent or abu- 
sive language, violence of 
threats of violence, taunts, en- 





177 From Government’s Brief (pp. 8-10) by Richard Olney and Edward B. 
Whitney in In re Debs, 158 U. S. 564 (1895); for literal form of entire text of 
injunction, see Petition for a Writ of Habeas Corpus, pp. 18-21 (Record and 


Briefs, In re Debs, supra). 
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treaties or argument, or in any 
other way prevent or attempt 
to prevent any of the employees 
of said railway companies or 
any of them from entering 
upon or continuing in their 
duties as such employees, or so 
to prevent, or attempt to pre- 
vent, any person or persons 
from entering or continuing in 
the employment of said rail- 
way companies, or any of 
them, and from aiding, abet- 
ting, ordering, assisting, direct- 
ing, or encouraging in any way 
any person or persons in the 
commission of any of said 
acts; (*°) 

“(f) congregating upon or di- 
recting, aiding, or encouraging 
the congregating upon, or main- 
taining at or near any of the 
yards, shops, depots, terminals, 
tracks, waylands, roadbeds, or 
premises of said railway com- 
panies or any of them any 
guards, pickets, or persons to 
perform any act of guarding, 
picketing, or patrolling any 
such yards, shops, depots, 
terminals or other premises of 
said railway companies, or any 
of them; (**) and in any manner 
threaten, intimidate, by sugges- 
tions of danger or personal vio- 
lence towards any servant or 
employee of said companies, or 
any of them, or towards per- 
sons contemplating the enter- 
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ing of such employment; (**) or 
aiding, encouraging, directing, 
or causing any other person or 
persons so to do; 

“(g) doing or causing or in any 
manner conspiring, combining, 
directing, commanding or en- 
couraging the doing or causing 
the doing by any person or per- 
sons of any injury or bodily 
harm, to any of the servants, 
agents or employees of said 
railway companies, or any of 
them; (**) going singly or col- 
lectively to the homes, abodes, 
or places of residence of any 
employee of the said railway 
companies or any of them for 
the purpose of intimidating, 
threatening, or coercing such 
employee or member of his 
family, or in any manner or by 
violence or threats of violence, 
or otherwise, directed towards 
any said employee or member of 
his family, induce or attempt to 
induce such employee to refuse 
to perform his duties as an em- 
ployee of said railway com- 
panies, or any of them; from 
so attempting to prevent any 
person or persons from enter- 
ing the employment of either 
of said railway companies, (**) 
and from aiding, encouraging, 
directing, commanding, or 
causing any person or persons 
so to do; 

“(h) in any manner directly or 
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indirectly hindering, obstruct- 
ing or impeding the operation 
of any of the trains of said rail- 
way companies, or any of them, 
in the movement and trans- 
portation of passengers and 
property in interstate com- 
merce or in the carriage of the 
mail, or in the performance of 
any other duty as common car- 
riers, and from aiding, abet- 
ting, causing, encouraging, or 
directing any person or per- 
sons, association or organiza- 
tion to do or cause to be done 
any of the matters or things 
aforesaid; (*°) 

“(i) in any manner by letters, 
printed or other circulars, tele- 
grams, telephones, word of 
mouth, oral persuasion, or sug- 
gestion, or through interviews 
to be published in newspapers 
or otherwise in any manner 
whatsoever, encourage, direct, 
or command any person 
whether a member of any or 
either of said labor organiza- 
tions or associations defendants 
herein, or otherwise, to aban- 
don the employment of said 
railway companies, or any of 
them, or to refrain from enter- 
ing the service of said rail-° 
‘way companies or either of 
them; (**) 

“2. The said defendants, Jew- 
ell, McGrath, Scott, Johnston, 
Noonan, Kline, Ryan, Frank- 
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lin and Hynes and each of 
them, as officers as aforesaid 
and as_ individuals, be re- 
strained and enjoined from — 
“(a) issuing any instructions, 
requests, public statements or 
suggestions in any way to any 
defendant herein or to any 
official or members of any said 
labor organizations constitut- 
ing the said Federated Shop 
Crafts, or to any official or 
member of any system federa- 
tion thereof with reference to 
their conduct or the acts they 
shall perform subsequent to the 
abandonment of the employ- 
ment of said railway companies 
by the members of the said 
Federated Shop Crafts, or for 
the purpose of or to induce any 
such officials or members or 
any other persons whomsoever 
to do or say anything for the 
- purpose or intended or calcu- 
lated to cause any employee of 
said railway companies, or any 
of them, to abandon the em- 
ployment thereof,.or to cause 
any persons to refrain from 
entering the employment 
thereof to perform duties in aid 
of the movement and _trans- 
portation of passengers and 
property in interstate com- 
merce and the carriage of the 
mails; (**) 
“(b) using, causing, or consent- 
ing to the use of any of the 
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funds or monies of said labor 
organizations in aid of or to 
promote or encourage the 
doing of any of the matters 
or things hereinbefore com- 
plained of.”(**)** 


B. — CoMPARATIVE ANALYSIS OF THE DEBS AND 
WILKERSON INJUNCTIONS *” 


Debs Injunction Wilkerson Restraining Order 


Sections, 1, 2, 3 and 4: These sections are covered 
by the broad and indefinite lan- 
guage of sections (a) and (h). 
See (*) and (*°), supra. Sec- 





178 Official text of Temporary Restraining Order, In Equity, No. 2943, United 
States v. Railway Employees’ Department of the American Federation of Labor, 
forming part of Government’s Bill of Complaint, pp. 150-159; see 283 Fed. 479 
(N. D. Ill., 1922), 286 Fed. 228 (N. D. Ill., 1923), 290 Fed. 978 (N. D. IIl., 1923). 

179 Settled ideas of equity jurisdiction in the framing of orders and de- 
crees have been increasingly disregarded in industrial litigations. The gov- 
erning considerations were expressed by Walworth, C., in language since then 
frequently quoted: “As the defendant is bound to obey the process of the 
court at his peril, the language of the injunction should in all cases be so 
clear and explicit that an unlearned man can understand its meaning, without 
the necessity of employing counsel to advise him what he has a right to do to 
save him from subjecting himself to punishment for a breach of injunction. 
And the language of the writ should at the same time be so restricted as not 
to deprive him of any rights which the case made by the bill does not require 
that he should be restrained from exercising.” Laurie v. Laurie, 9 Paige (N. Y.) 
234 (1841). The principle was thus phrased by Mr. Justice Holmes in a suit to 
dissolve a combination: “We equally are bound, by the first principles of 
justice, not to sanction a decree so vague as to put the whole conduct of the 
defendants’ business at the peril of a summons for contempt. . . . The general 
words of the injunction ‘or by any other method or device, the purpose and 
effect of which is to restrain commerce as aforesaid,’ should be stricken out. 
The defendants ought to be informed as accurately as the case permits what 
they are forbidden to do.” Swift & Co. v. United States, 196 U. S. 375, 396, 
401 (1905). See also New Haven R. R. v. Interstate Commerce Commission, 
200 U. S. 361, 404 (1906). 

The bearing of these general considerations on the abuses which have crept 
into labor injunctions is illuminatingly dealt with by Judge Amidon: “ Neither 
the restraining order nor the preliminary injunction prepared by counsel was 
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tion (h) through its terms “ in 
any manner directly or indi- 
rectly hindering, etc,” is ex- 
tremely indefinite. 


Section 5: Not only trespassing upon 
the property of the railroads to 
do the prohibited acts is en- 
joined, but the order under sec- 
tion (c) embraces entering up- 
on property in the vicinity of 
premises owned by the railroad. 
See (°), supra. So also, as- 
sembling in the vicinity of rail- 
road property or at places of 
ingress and egress to such prop- 
erty for the purposes of picket- 
ing is enjoined by section (e). 
See ("°), supra. Section (f) 
further prohibits performing 
any act of patrolling or picket- 


ing at or near railroad proper- 
ty. See (*), supra. 





signed by the court. During the 30 years that courts have been dealing with 
strikes by means of injunctions, these orders have steadily grown in length, 
complexity, and the vehemence of their rhetoric. They ‘are full of the rich 
vocabulary of synonyms which is a part of our English language. They are 
also replete with superlative words and the superlative phrases of which the 
legal mind is fond. The result has been thai such writs have steadily become 
more and more complex and prolix. All of this, it seems to me, is foreign to 
their legitimate purpose. They, like the proper bill in such cases, ought to 
arise out of the facts of each specific case. Injunctions are addressed to lay- 
men. They ought to be so brief and plain that laymen can understand them. 
They ought to be framed in the fewest possible words. The order should not 
express the bias or violence of a party to such a controversy or his attorney. 
I therefore framed the orders in this case with these objects in view. The 
purpose ought to be to state the specific acts that are forbidden. It also helps 
to show where the line separating wrong from right conduct lies, to state what 
acts are not forbidden. So I attempted to do that in the orders that were 
issued. . . . The result has been that the strikers have been able to understand 
the orders, and have shown a keen desire to do so and obey. them.” Great 
Northern Ry. Co. v. Brosseau, 286 Fed. 414, 415 (D. N. D., 1923). Judge 
Amidon’s injunction in this case, printed as a note to his opinion, will repay 
study (at pp. 424-425). 
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Section 6: 


Section 7: This section is 
limited to interferences with 
men’s duties while they remain 
employees. Therefore, there 
was a provision against “ per- 
suading ” men not to do their 
duty. 


But in Section 8, dealing with 
cessation of employment, “ per- 
suasion ” is significantly omit- 
ted as a prohibited method. 
Inducing employees to leave 
their employment is prohibited 


The acts enjoined by this 
section are not specifically re- 
ferred to in the Wilkerson 
order. Undoubtedly _ they 
would fall within the all-em- 
bracing language of section 
(h). See (*°), supra. 


Provisions making it unlaw- 
ful to cause employees to leave 
their work are _ scattered 
throughout the Wilkerson or- 
der. A collection of these pro- 
visions will illustrate its sweep- 
ing extent. Section (a) by its 
all-inclusive term “ in any man- 
ner” literally embraces the 
whole field. 

See (*), supra. Section (b) 
prohibits amy _ interference 
while the employees are going 
to and from their work. See 
(*), supra. Section (g) enjoins 
the causing of*“ any injury or 
bodily harm” “in any man- 


ner ” to any of such employees. 


See (**), supra. This would 
seem to embrace unintentional 
as well as intentional injuries, 
and thereby turn what is ordi- 
narily a tort into criminal con- 
tempt. 


Provisions dealing with this 
subject matter are similarly 
scattered throughout the Wil- 
kerson order. Section (a) 
again embraces the whole field 
with the use of such terms as 











Irti2 





only when such inducing is by 
“threats, intimidation, force or 
violence.” 





Section 9: Preventing persons 
from entering the service of 
the railroads is prohibited only 
when the means employed are 
“threats, intimidation, force or 
violence.” 
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“in any manner”. and “any 
person.” See (*), supra. Sec- 
tion (d) specifically enumer- 
ates certain prohibited means 
of accomplishing this end. To 
those contained in the Debs in- 
junction it adds “ violent or 
abusive language, opprobrious 
epithets, display of numbers 
or force, jeers, entreaties, argu- 
ment, persuasion, rewards ” 
and, for good measure, con- 
cludes “or otherwise.” See 
(°), supra. Section (i) is the 
most comprehensive section. 
In short it makes unlawful 
such “persuasion” by any 
spoken or written word. See 
(*°), supra. Section 2-(a) 
aims at certain named officials 
of the labor unions. They are 
prohibited from even suggest- 
ing the term “ abandonment ” 
to any person, whether or not he 
be an employee of the railroad; 
nor can they advise persons 
who have left the employment 
of the railroad as to their fu- 
See (*"), supra. 


ture action. 





Again the provisions dealing 
with this topic are scattered 
throughout the whole of the 
Wilkerson order. Section (a) 
again attempts to cover the 
whole possible field by the use 
of the term “in any man- 
ner.” See (7), supra. Sec- 
tion (b) in enumerating the 
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prohibited means, adds to the 
Debs injunction “displays of 
force or numbers, opprobrious 
epithets, jeers, suggestions of 
danger, taunts, entreaties ” and 
concludes “or other unlawful 
acts or conduct.” See (°), 
supra. Section (d) repeats the 
provisions of section (b) mak- 
ing them applicable to the acts 
of single individuals as well as 
of combinations. See (°*), 
supra. Section (i) covers the 
whole field of peaceful persua- 
sion by prohibiting the induc- 
ing of such acts by any written 
or spoken word. See (**), q 
supra. Section 2-(a) prohibits 
the named union officials from 
suggesting or encouraging per- 
sons to refrain from entering 
the service of the railroads. 
See (*"), supra. 
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Section 10: Section (b) makes criminal 
not only the overt act done in 
furtherance of a conspiracy 
but also any concerted agree- 
ment. See (*), supra. 










Section 11: Provisions of this nature are 
scattered throughout the Wil- 
kerson injunction and appended 
to the specific provisions of the 
other sections. See (**), (**), 
(**), supra. A general catch- 
all provision is embodied in 

section (c). See (*), supra. 
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UNIFORMITY IN THE MARITIME Law. — In 1916, Mr. Justice Mc- 
Reynolds, speaking for a court divided five to four in Southern Pacific 
Co. v. Jensen, declared: “‘ The general maritime law as accepted by the 
federal courts constitutes part of our national law applicable to matters 
within the admiralty and maritime jurisdiction. . . . No such [state] 
legislation is valid if it . . . works material prejudice to the charac- 
teristic features of the general maritime law or interferes with the 
proper harmony and uniformity of that law in its international and 
interstate relations.” + During eight years these principles have been 
adopted and interpreted in a series of cases in the Supreme Court in 
which Mr. Justice McReynolds has habitually delivered the opinion. 

These cases have brought out two principles of admiralty law 
whose presence seems to have been unsuspected theretofore by the 
admiralty bar. (1) The federal Constitution requires that the rules 
of the maritime law, as enunciated in the federal courts and federal 
statutes, be applied to all maritime cases in whatever forum arising. 
The extent to which this rule is an innovation has been adequately 
discussed in this Review? and elsewhere.’ (2) Article III of the 
Constitution providing that “the judicial power shall extend to all 
cases of admiralty and maritime jurisdiction” requires a uniformity ** 





1 244 U. S. 205, 215, 216 (1916). 

2 See John G. Palfrey, “Common Law Courts and the Law of the Sea,” 
36 Harv. L. Rev. 777. 

3 See Fett, Recent PRoBLEMS IN ADMIRALTY JURISDICTION, 50. For further 
material, see the footnotes to Mr. Justice Brandeis’ dissent in State of Wash- 
ington v. Dawson & Co., 44 Sup. Ct. Rep. 302 (1924). 

3a Only geographical uniformity is required. Panama R. R. Co. v. Johnson, 
44 Sup. Ct. Rep. 391 (1924). Cf. Knowlton v. Moore, 178 U. S. 41 (1900). 
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in the essential characteristics of the maritime law which may not be 
interfered with by legislation, state or federal. 

Mr. Justice Brandeis and a series of writers* imbued with the 
admiralty tradition have advanced a current method of approach to 
this second rationale which would strangle the doctrine of uniformity 
in its infancy. And their argument for the overruling of the Jensen 
case seems little short of pulverizing. But the fact that seven members 
of the present court are now committed to the application of the 
uniformity rule will in the future make such argument smack of 
antiquarianism. With Mr. Justice Holmes we must recognize the 
inevitable and look “ to those who think the principle right to say 
how far it extends.”°® The fact must be faced that the formation 
of the uniformity rule is the starting point of a new body of law, 
that the body of law as it now exists must be found in the decisions 
since the Jensen case, and that cases decided previously to 1916 
can be recognized as of binding authority only so far as they have 
been adopted in the decisions of the last eight years. It may be 
useful to examine the holdings of the cases in this field together with 
the considerations which seem to have had weight with the court. 

It seems of the first importance that one source of possible confu- 
sion ® should be eliminated. Section 24 of the Judicial Code provides 
that “ The district courts shall have exclusive original cognizance of 
all civil causes of admiralty and maritime jurisdiction, saving to 
suitors, in all cases, the right of a common-law remedy, where the 
common law is competent to give it.”" The “saving clause” in this 
section has no relation to the problem immediately under discussion.* 
It relates only to the forum in which the maritime law is to be 





4 See Charles M. Hough, “ Admiralty Jurisdiction Of Late Years,” 37 
Harv. L. Rev. 520, 538. See note 3, supra. 

5 Holmes, J., dissenting, in State of Washington v. Dawson & Co., supra. 

6 For evidence that this is a source of difficulty, see the language of the 
court in Chelentis v. Luckenbach S. S. Co., 247 U. S. 372, 383 (1917); Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149, 159 (1919). 

7 See 1 Star. at L. 73, 77, 1918 U. S. Comp. Srar. Supp., §991(3). This sec- 
tion was amended in an effort to overcome the effect of Southern Pacific Co. v. 
Jensen, supra, on the Workmen’s Compensation Acts as applied to stevedores. 
See 40 Star. aT L. 395, 1918 U. S. Comp. Srat. Supp., § 991(3). The amend- 
ment was held unconstitutional in Knickerbocker Ice Co. v. Stewart, supra. A 
new amendment attempted to overcome the objections of the Knickerbocker 
case. See 42 Strat. at L. 634, 1923 U. S. Comp. Strat. Supp., § 1223. This has 
just been declared unconstitutional. State of Washington v. Dawson & Co., supra. 
The problem of these cases has been treated in a Note in 37 Harv. L. Rev. 478. 

8 Of course, the clause has a very vital effect in determining whether it is 
proper to read into the Constitution a requirement of uniformity at all. At the 
time the Constitution was adopted, it was well understood that common-law 
and admiralty courts were governed by different rules in maritime cases. For 
instance, in case of a maritime injury a seaman recovered wages, maintenance, 
and cure in the admiralty courts; he recovered compensatory damages if he 
sued in the common-law court. The fact that the same men who formed the 
Constitutional Convention and the ratifying state conventions placed in the 
Judiciary Act of 1789 a provision that admiralty causes were to be administered 
in courts which were known not to administer the maritime law is significant 
evidence that they had no intention of placing in the Constitution a requirement 
that maritime cases should be subjected to a uniform law. 
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applied; it can neither add to nor substract from the power of state 
legislatures to change the substantive rules® of the maritime law. 
The states can legislate in maritime as in other matters except as the 
Constitution limits their power; the Constitution as expounded in the 
Jensen case requires uniformity in essential characteristics; the states, 
therefore, can legislate so long as they do not conflict with this principle. 
The saving clause has no effect on this situation except to add an- 
other forum in which certain of these rights created by state legisla- 
tures — those which permit of a “ common-law remedy ” '° — can be 
adjudicated. Even if there were no saving clause such rights would 
be adjudicated, as they now are, in the admiralty courts.’ 

The results reached in the principal cases in this field decided 
since 1916 offer delicate problems in reconciliation. It has been held 
(1) that it is proper for a state to extend its wrongful death statute 
to stevedores killed on a ship in port; ?? (2) that it is proper for 
a state to extend its Workmen’s Compensation Act to a carpenter doing 
construction work on a ship in port;** (3) that it is improper for a 
state to extend its Workmen’s Compensation Act to (a) bargemen 
working on a ship in port,’* (b) stevedores employed by a ship- 
owner,'® (c) stevedores employed by a local firm which loaded and 
unloaded ships under contract; ‘* (4) that it is improper for a state 
statute of frauds to destroy the remedy for a maritime contract in 
the admiralty courts; 7” (5) that it is proper for a Workmen’s Com- 
pensation Act in the situation of (2), supra, to destroy the remedy 
for the maritime tort in the admiralty courts; ** (6) that it is 


® Of course, the fact that maritime cases may be brought in state courts and 
that the states can regulate the remedial process may often give them power 
materially to affect substantive rights. See note 26, infra. But the saving clause 
has no effect in determining, for example, whether a state can impose an absolute 
liability upon an employer for injuries to his employees. 

10 A “common-law remedy ” includes statutory remedies. Steamboat Co. v. 
Chase, 16 Wall. (U. S.) 522 (1872); Grant Smith-Porter Co. v. Rohde, 257 
U. S. 469 (1921); State of Washington v. Dawson & Co., supra. But see 
Southern Pacific Co. v. Jensen, supra, 218. It includes equitable remedies. 
Knapp, Stout Co. v. McCaffrey, 177 U. S. 638 (1899); State of Washington v. 
Dawson & Co., supra. The only remedy which appears not to be included is 
the remedy in rem. The Moses Taylor, 4 Wall. (U.S.) 411 (1866). See Knapp, 
Stout Co. v. McCaffrey, supra, 648; Red Cross Line v. Atlantic Fruit Line, 
44 Sup. Ct. Rep. 274 (1924). The reason for this line is obscure. The notion 
seems to be that actions in rem are essentially admiralty regalia, and that land- 
lubber courts mustn’t play too much at being admiral. 

11 This appears very clearly from a comparison of two decisions. Thus a 
state court under the saving clause cannot administer a remedy in rem against 
a completed ship. The Moses Taylor, 4 Wall. (U. S.) 411 (1866). Neverthe- 
less, such a right in rem created by a state statute can be adjudicated in the 
admiralty courts. The J. E. Rumbell, 148 U. S. 1 (1892). 

12 Western Fuel Co. v. Garcia, 257 U. S. 233 (1921). A seaman killed 
on the high seas may be brought under the act. The Hamilton, 207 U. S. 
398 (1907). 

18 Grant Smith-Porter Co. v. Rohde, 257 U. S. 469 (1921). 

14 Knickerbocker Ice Co. v. Stewart, 253 U. S. 149 (1919). 

15 Southern Pacific Co. v. Jensen, supra. 

16 State of Washington v. Dawson & Co., supra. For the facts of this case, 
see Recent Cases, infra, p. 1131. 

17 Union Fish Co. v. Erikson, 248 U. S. 308 (1918). 

18 Grant Smith-Porter Co. v. Rhode, supra, 478. 
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proper for a state statute to give specific performance in state courts 
of admiralty contracts to arbitrate, although the lower federal courts, 
applying the maritime law, refuse specifically to enforce such con- 
tracts.1® It is patent that one may agree with the doctrine of uni- 
formity and yet be in the throes of doubt as to its application in 
some of the foregoing circumstances.”° 

From these decisions and from the previous cases in the court which 
are apparently approved, certain considerations which weigh with the 
court may be adduced. First, it seems that legislation can stray 
further from strict uniformity if it deals exclusively with vessels in 
their home ports.” Secondly, where the legislation in question creates 
a new maritime tort right of action, there is a tendency to hold it 
valid as applied to non-maritime workers, but invalid as applied to 
maritime workers.*? Wrongful death statutes are looked upon with 
sympathy. But there is a strange and interesting hostility to work- 
men’s compensation legislation.** Thirdly, a state apparently cannot 





19 Red Cross Line v. Atlantic Fruit Line, 44 Sup. Ct. Rep. 274 (1924). For 
the facts of this case, see Recent CAsEs, infra, p. 1132. 

20 In the Jensen case, the stevedore was driving a small electric truck from 
the ship to the dock. The truck jammed against the guard rail on the gang 
plank. He reversed the motor, failed to stoop, and broke his neck on the 
hatch. Had he set the motor forward and broken his neck on a beam of the 
dock, the Workmen’s Compensation Act would properly have applied. Indus- 
trial Commiission v. Nordenholt, 259 U. S. 263 (1921). Had he tumbled off 
sideways and broken his neck on the bumper log moored to the dock, an equally 
happy dénouement would have resulied. Lermond’s Case, 119 Atl. 864 (Me., 
1923). But since he would break his neck going backward, it is an interfer- 
ence with the uniformity in essential characteristics of the maritime law to 
apply the Act to him. Southern Pacific Co. v. Jensen, supra. 

21 Thus a state may establish a lien for a cause unknown to the maritime 
law as to ships in their home ports. The J. E. Rumbell, 148 U. S. 1 (1892). 
Yet this cannot be done as to ships in foreign ports. The Roanoke, 189 U. S. 
185 (1902). But no mention has been made of this factor in the line of cases 
beginning with the Jensen case. 

22 In the Rohde case, stress is laid on the fact that the parties had con- 
tracted in contemplation of the Workmen’s Compensation Act and had made 
payments under it. Moreover, the employer was a shipbuilder, not a ship- 
owner. Both of these facts may furnish bases for distinction in future cases. 
Of course, the uniformity principle has no application at all if the injury does 
not occur on navigable waters on shipboard. Industrial Commission v. Norden- 
holt, supra, note 20. 

23 It is significant that of the five justices who held the Workmen’s Com- 
pensation Act to be a violation of maritime uniformity in the Jensen case, four 
— White, C. J., McKenna, McReynolds and Van Devanter, JJ.—had, as a 
minority, considered similar acts a violation of the due process clause. Mountain 
Timber Co. v. Washingten, 243 U. S. 219 (1916); Arizona Employers’ Liability 
Cases, 250 U. S. 400 (1918). The four dissenters in the Jensen case — Holmes, 
Brandeis, Pitney and Clarke, JJ.— had all been on the majority in the pre- 
vious cases. Mr. Justice Day alone was on the majority throughout. 

A search for more satisfactory ground for reconciling the wrongful death 
cases with the compensation cases has been fruitless. Granting that a Compen- 
sation Act is otherwise constitutional, there seems no sound distinction as 
regards uniformity between the absolute liability it imposes and the liability 
for wrong of the death acts. See Holmes, J., dissenting, in Southern 
Pacific Co. v. Jensen, supra, 218. The possibility that the admiralty court 
may not have the machinery to administer the remedy of the Compensa- 
tion Acts has been suggested. See Knickerbocker Ice Co. v. Stewart, supra, 166. 
But this seems to have carried no weight in other situations. Grant Smith- 
Porter Co. v. Rohde, supra; Red Cross Line v. Atlantic Fruit Line, supra. 
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diminish remedies in admiralty,?* at least unless it furnishes an ade- 
quate remedy in its own courts.2> However, in matters of remedy in 
the state courts, the requirement of uniformity seems not to militate 
against any restrictions the state may wish to impose.*° 

Of course, these indications of the path in which the judicial mind 
moves are at best shadowy. The problem of these cases is one of 
maritime economics and federal statesmanship, a field in which pred- 
icability is at its minimum. The task set is to draw the line 
between reasonable and unreasonable interference with uniformity. 
The trend of decision must depend to a great extent upon the per- 
sonnel of the court and the training of the justices as maritime 
specialists or as strangers to the admiralty mystery.2’ Language in 
several of the more recent cases had led to the belief that the 
stringency of the requirement of uniformity was being relaxed.** The 
decision on February 18, 1924, in Red Cross Line v. Atlantic Fruit 
Line,?® the arbitration case above noted, gave currency and support 
to this belief. But a short week sufficed for the appearance of State 
of Washington v. Dawson & Co.,*° in,which Mr. Justice McReynolds 
gave it to be understood that the admiralty traditionalists may hope 
for no quarter from the uniformists. 




























DELEGATION OF LEGISLATIVE PowWERS: THE DECADENCE OF A FuN- 
DAMENTAL CONSTITUTIONAL Maxim. — It has been said that there are 
some questions of the powers of legislative bodies that are never 
settled Certain it is, at least, that rules of constitutional construc- 
tion, deduced from the nature of our institutions, are subject to change 














24 Union Fish Co. v. Erikson, 248 U. S. 308 (1918). 
25 Grant Smith-Porter Co. v. Rohde, supra. 
26 “Tn no case has this Court held void a state statute which neither 
modified the substantive maritime law, nor dealt with the remedies enforcible 
in admiralty.” See Red Cross Line v. Atlantic Fruit Line, supra. The case 
goes far. It holds that a state statute can grant specific performance of mari- 
time contracts to arbitrate, although such performance cannot apparently be 
obtained under the maritime law. See Hough, J., in U. S. Asphalt Co. v. 
Trinidad Lake Petroleum Co., 222 Fed. 1006 (S. D. N. Y., 1915). To say 
that this difference in “remedies” does not change the substantive right seems 
to cloud the facts in terminology. True, where the plaintiff does not want 
to arbitrate, he can avoid the statute by bringing his suit in the admiralty 
courts. Red Cross Line v. Atlantic Fruit Line, 276 Fed. 319 (S. D. N. Y., 
1921). But where he wants arbitration the state statute will clearly lead to 
a substantially different result. Accepting the Jensen rule, one must sympathize 
with the pained surprise of Mr. Justice McReynolds” dissent. If the Jensen 
rule be not accepted, the Red Cross Line case will be hailed as welcome heresy. 
27 It is interesting to note that of the nine justices now on the court only 
three have ever occupied a lower federal bench. Mr. Justice McKenna sat on 
the Ninth Circuit Court of Appeals from 1892°to 1897, where a considerable 
admiralty practice filters through from the district courts; Mr. Chief Justice 
Taft on the Sixth Circuit Court of Appeals, where admiralty pr&ctice is neg- 
ligible; Mr. Justice Sanford on the District Courts for the Eastern and Middle 
Districts of Tennessee. 
28 See John G. Palfrey, supra, 36 Harv. L. Rev. 777, 790. 
29 44 Sup. Ct. Rep. 274 (1924). 
80 44 Sup. Ct. Rep. 302 (1924). 
1 See Washington University v. Rouse, 8 Wall. (U. S.) 441, 444 (1869). 
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without notice, unless and until they are embodied in authoritative 
judicial pronouncement. For institutions, not being exclusively legal 
in nature, change character with the social structure, and no court, 
unless bound by square holding, will refuse to recognize the phenome- 
non. Thus it is that the fundamental maxim of constitutional law, 
that legislative power can not be delegated, has undergone a con- 
siderable metamorphosis. 

Deduced from the nature of representative government, and given 
rigidity by a strictly analytical view of the division of powers in the 
state, this maxim, in spite of Marshall’s caution,? became ensconced 
in the books as a strict rule subject to certain defined exceptions.® 
Within the last twenty years, however, it has become increasingly clear 
that, where the effective exercise of legislative power required it, 
delegation as such would not be fatal. And that which has long been 
implicit in the decisions is now expressly avowed in the latest decision 
on the subject by the Supreme Court of the United States. It is now 
said .that legislative powers may be delegated to administrative bodies, 
where exigency so demands, provided that the legislature declare a 
standard sufficiently clear to guide the administrative body in the 
exercise of the powers conferred upon it. How- much of clarity, of 
definiteness, is constitutionally requisite in these standards? Must the 
legislature exercise its own discretion by specifically indicating the 
path which the delegated legislation is to follow; or may it leave the 
whole matter to administrative discretion with the wise injunction to 
make good and not bad laws? Some sort of answer lies in the cases 
to be considered. 

Buttfield v. Stranahan (1904) ® upheld an act of Congress providing 
for exclusion from importation of tea falling below a standard to be 
fixed by a board of tea-examiners. The only limitations on the board’s 
discretion lay in the direction of Congress that the standard be de- 
termined with reference to “ injurious possibilities,” “ quality,” and 
“fitness for consumption,” and that only inferior tea be excluded. 
The board’s tea-tasters might, therefore, exclude any tea which, for 
the general reasons enumerated, might seem to them inferior. Here 
the legislators have, to some extent, exercised their power and indi- 
cated the course of administrative inquiry, but a wide field would 
seem to have been left to the vagaries of the individual palate. 

In 1907, Union Bridge Co. v. United States" upheld a congressional 
provision empowering a board to require alterations in any bridge 
which, on account of “height, width of span, or otherwise” consti- 
tuted an “ unreasonable obstruction” to interstate navigation. Here, 
if the principle of eiusdem generis be applied, the nature of the dele- 





2 See Wayman v. Southard, 1o Wheat. (U. S.) 1, 42 (1825). 
3 See Coorey, ConstiruTionAL Limirations, 7 ed., 163. 
4 See Burpicx, Law or THE CONSTITUTION, 152. See also 28 Harv. L. Rev. 
110, 

5 Mahler v. Eby, 44 Sup. Ct. Rep. 283, 286 (1924). For the facts of this 
case see RECENT CASES, infra, p. 1136. : 

8 192 U. S. 470. See 29 Srat. aT L. 604. There was provision for judicial 
review. 

7 204 U.S. 364. See 30 Strat. at L. 1121. There was provision for adminis- 
trative review by the Secretary of War, and for further review in the courts. 
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gated legislation is to some extent foreshadowed; further than this 
remains only the necessity that it be reasonable. © 

The Intermountain Rate Cases* arose in 1914 under a provision 
that no interstate carrier should charge a lower rate for a long haul 
than for a shorter haul, unless the Interstate Commerce Commission 
should so direct. By implication from other sections of the act, the 
commission’s attention was directed to the elimination of “ undue ” 
and “ unreasonable ” preference or “ discrimination.” ® Here we have 
an administrative agency entrusted to make an economic adjustment 
of nation-wide scope. Although Congress may be said to have enun- 
ciated a general policy as to the proper interrelation of rates, the Act 
clearly delegates to the commission entire power to adjust rates 
throughout the United States, with the sole guiding standard that 
their relation must not be “ unreasonable” or “ undue.” It is diffi- 
cult to regard this as more than a fatherly admonition to legislate 
wisely. 

In Mutual Film Co. v. Industrial Commission of Ohio (1915),7° the 
Court upheld an Ohio statute constituting a board of motion-picture 
censors with power to allow the exhibition of only such films as were 
in its judgment “of a moral, educational, or amusing and harmless 
character.” The Court pointed out, as in each preceding case, that 
further definiteness could have been achieved only at the sacrifice of 
that very flexibility which the regulation of so subtle a matter required. 

And finally. in Mahler v. Eby (1924),* the Court upheld an act 
empowering the Secretary of Labor to deport aliens who had been 
convicted under certain war-time penal statutes “if after hearing, he 
finds that such aliens are undesirable residents of the United States.” 
In a manner, the case tests the present-day strength of the “ funda- 
mental maxim,” since deportation, while not technically a criminal pun- 
ishment,’* in its enforced separation from home and livelihood closely 
approaches the control of the person which the separation of powers 
was designed to keep out of the hands of an unchecked bureaucracy. 
Congress might have provided that aliens falling within certain speci- 
fied classifications should be deported, thus furnishing a standard such 
as is required by the doctrine of delegated powers, as laid down in the 
cases. Instead it chose to leave issuance of deportation orders to the 
discretion of the Secretary of Labor, furnishing a standard calculated 
to give free play to individual judgment and predilections.** 





8 234 U.S. 476. See 36 Srar. at L. 530, 547. 

® See §§ 2, 3 of the Act. In exercise of the powers then granted to them, the 
commission zoned the entire country. Subsequently, Congress felt able to em- 
body the conclusions of the commission in legislation. See 41 Stat. aT L. 480. 

10 236 U.S. 230. See 103 Ono Laws, 399 (1913). 

11 44 Sup. Ct. Rep. 283. 

12 Fong Yue Ting v. United States, 149 U. S. 683, 730 (1893). 

18 Taft, C. J., in delivering the opinion of the Court, said, “ Our history 
has created a common understanding of the words ‘ undesirable residents’ which 
gives them the quality of a recognized standard.” As a commentary on this, 
one might cite the following item from the Boston Evening Transcript,.March 
31, 1924: 

“New York, March 31. — Initiation of new proceedings in an effort to pre- 
vent deportation of seventeen war-time prisoners, released by Presidents Harding 
and Coolidge, since ordered deported, was requested in a letter to Secretary Davis 
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Is there then no virtue left in the “ fundamental maxim” under 
discussion? May legislative power be delegated and with it unlimited 
discretion? The answer will be affirmative provided that certain con- 
ditions conjoin. First, the legislature must itself be quite unable to 
deal effectively with the situation and must not be simply “ passing 
the buck.” Secondly, in any case, the legislature must exercise its 
own power in limiting the discretion of the administrative as far as the 
situation allows, due weight being given to its judgment on its own 
capacity. It may well be questioned whether even these limitations 
need be observed in the deportation cases.‘* But unless the political 
wisdom which at one time congealed in the earlier “ maxim” be ap- 
plied in some such form, we must resign ourselves to the constitutional 
possibility of an unlimited expansion of bureaucratic government. 





CRIMINAL Consprracy: BEARING OF Overt ACTS UPON THE 
NATURE OF THE CRIME. —It is generally stated as a fundamental 
principle of the common law,’ that although a man’s thoughts may 
be highly criminal, they are not punishable unless manifested by some 
overt act.? While the common-law crime of conspiracy * has been held 
since an early day * to be completed in a bare unexecuted agreement 





made public yesterday. ... The men, some of whom were naturalized, were 
convicted under the now repealed espionage act and were ordered deported by 
the Supreme Court. This action, the commission’s letter states ‘does violence 
to our American tradition of freedom.’ It asserts that the crimes of the men, 
convicted under a war statute, do not make them undesirable citizens... . 

“ Those signing the letter include George W. Wickersham, John A. Kingsbury, 
Charles C. Burlingham, Lawson Purdy and John M. Glenn, director of the 
Russell Sage Foundation.” 

The Chief Justice further intimates that the detailed provision of the Immi- 
gration Act of 1917 (39 Srar. aT L. 874) may be considered to give precision 
to the standard. If Congress had intended thus to limit the discretion of the 
Secretary, it might equally well have incorporated these provisions by reference, 
as was done in the Act of 1918. See 39 Strat. at L. 889. It is possible to con- 
strue the statute as marking certain classes of aliens for deportation unless, in 
the opinion of the Secretary, they shall be deserving of clemency. But this 
construction is not adopted by the Court. 

14 The presence of aliens, because of its political connotations, is a matter 
in which the executive department is unusually interested. This makes it ex- 
tremely difficult to criticise a statute vesting in that department the power to 
regulate it. It may even be doubted whether the regulation of deportations is 
not entrusted to the legislative and executive departments in equal measure. 
See Fong Yue Ting v. United States, 149 U. S. 683 (1893). On this ground, 
the instant case might well be supported, although the Court preferred to take 
the broader ground that this is a constitutional delegation of legislative power. 

1 See 1 BisHop, Crrminat Law, 8 ed., §§ 204, 432. 

2 Thus, the crime of treason by compassing and imagining the King’s death 
requires an overt act. See Foster, Crown Law, 3 ed., 103. 

8 On the common-law origin of the crime, see State v. Buchanan, 5 Har. 
& J. (Md.) 317 (1821). See also Bryan, DevELOPMENT OF THE ENGLISH LAW 
OF Consprracy, 9 et seq.; WINFIELD, History oF CoNSPIRACY AND ABUSE OF 
LEGAL PROCEDURE, 93 et seq.; WricHT, Law or CRIMINAL CoNnSPIRACIES; CARSON, 
AMERICAN CASES, 95 et seq. 
me Lis. Assis., 27 Edw. III, c. 44, f. 138, art. 5 (1354). See Bryan, op. cit., 
54-65. 
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to do evil,® doubtless the entering into the agreement is itself an overt 
act.° The close historical connection between an indictment for con- 
spiracy and an action on the case in the nature of conspiracy, the 
essence of which was the external act from which injury resulted to 
the plaintiff, led the courts to give great significance to other overt 
acts of the defendants, as bearing on the fact of conspiracy.’ But it 
is a vexed question whether the overt act has a substantial or a 
merely evidentiary relation to the crime itself. And in the American 
cases, this question is complicated by legislation ® requiring an act 
to be done in pursuance of the conspiracy by one of the parties 
before it becomes indictable.*° 

There are two current views regarding the exact nature of the 
crime of conspiracy. On the one hand, it is said that the crime con- 
sists in entering the corrupt agreement, a complete offence which is 
“ repeated or renewed ” as to all conspirators, and is, therefore, freshly 
indictable, whenever an overt act is done by any one of them." 
Apart from the difficulty of thus conceiving of the offence as a “ cine- 
matographic series of distinct conspiracies,” ** it seems a fiction of 
necessity rather than an analytical fact, to hold that the acting con- 





5 Rex v. Gill, 2 B. & Ald. 204 (1818) ; Regina v. Kohn, 4 F. & F. 68 (1864); 
Comm. v. Bartilson, 85 Pa. St. 482 (1877); Comm. v. Fuller, 132 Mass. 563 
(1882). This note is limited to a discussion of the nature of criminal conspiracy. 
As to what combinations are criminal, see Francis B. Sayre, “Criminal Con- 
spiracy,” 35 Harv. L. REv. 393. 

6 See Francis B. Sayre, supra, 35 Harv. L. Rev. 393, 399. Entering into 
a treasonable agreement is a sufficient overt act of treason. Mulcahy v. Regina, 
L. R. 3 H. L. 306 (1868). See further, as to the requirement of an overt act 
of treason, Foster, Crown Law, 3 ed., 194; 1 WiGMoRE, EvIDENCE, 2 ed., $ 3609. 

7 See Bryan, op. cit., 15, n. 14, 79. Because of the elusive character of 
the crime, the courts were forced to allow resort to much circumstantial evi- 
dence. Regina v. Murphy, 8 Car. & P. 297 (1837); Ochs v. People, 124 IIl. 
399, 16 N. E. 662 (1888). See Bryan, op. cit., 88-90. 

8 Overt acts, beyond the fact of a conspiracy, need not be set out in the 
indictment. Rex v. Gill, 2 B. & Ald. 204 (1818). The modern custom of grant- 
ing bills of particulars does not modify the common-law doctrine. Rex v. 
Hamilton, 7 Car. & P. 448 (1836); Comm. v. Bartilson, 85 Pa. St. 482 (1877). 
See Bryan, op. cit., 83. But the prosecution is limited to proof of the allega- 
tions of the bill of particulars. Regina v. Esdaile, 1 F. & F. 213, 228 (1858); 
McDonald v. People, 126 Ill. 150, 18 N. E. 817 (1888). 

® See 35 Srat. at L. 1096, 1909 U. S. Rev. Srar., § 5440. See 3 GREENLEAF, 
EvIpENCE, 16 ed., § o1, n.; CARSON, op. cit., 225 et seg. Such statutes do not 
appear to exist in England. It was once thought that this requirement does 
not alter the common-law nature of the crime, but merely gives the defendants 
a locus poenitentiae, terminated by the overt act of any party. See United 
States v. Britton, 108 U. S. 199, 204 (1883). Contra, Hyde v. United States, 
225 U. S. 347, 358 (1912). On the effect of such statutes, see further Carson, 
op. cit., 135. 

10 Although the federal -courts cannot punish common-law conspiracies, if 
the statute under which indictment is brought fails to call for proof of overt 
rer Ni common-law rule is applied. Nash v. United States, 229 U. S. 373 

1913). 

11 See Ins. Co. v. State, 75 Miss. 24, 36, 22 So. 99, 102 (1897); Comm. v. 
Bartilson, 85 Pa. St. 482, 490 (1877). As to'a somewhat similar theory that 
conspiracy is a branch of the law of attempts, see Francis B. Sayre, supra, 35 
Harv. L. REv. 393, 390. 

12 Mr. Justice Holmes in United States v. Kissel, 218 U. S. 601, 607 
1910). 
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spirator intended by his act to renew an agreement which was in 
fact still effective, under an authority never in fact given him. What 
seems the sound theory, on the other hand, regards a conspiracy as 
a “partnership in criminal purposes,” which, once created by the 
conspirators’ agreement, continues in force as a constant evil.** The 
existence of this criminal combination is externally manifested, from 
time to time, by acts of the participants, which are the best evidence 
of the nature and continuance of the criminal design. 

The reason for punishing a conspiracy is thus observed to lie in 
. the fact that the very existence of such a design has a dangerous 
potency of evil for the community. In the individual conspirator, it 
produces a two-fold state of mind: a reliance on the codperation of 
his associates, which creates a greater likelihood of criminal conduct 
on his part, and an intent to support his associates morally and 
actively in the future. The latter leads to action on his part directly. 
The former is the causative link which makes his act in law the act 
of his co-conspirators, and is, therefore, one justification of the pre- 
sumption of continued participation by each conspirator until he 
affirmatively severs his relation with his fellows.** 

Such an analysis implies that an overt act is not an ingredient of 
the crime.1® The accuracy of that result is tested in cases where 
the conspiring and the subsequent overt act did not occur in the same 
jurisdiction.1° In such cases, a conviction in the jurisdiction in which 
the corrupt agreement was formed is, of course, sustained.17 On the 
other hand, if the overt act is not an ingredient of the crime, it seems 
that the commission of such an act by a single conspirator in a given 
jurisdiction should not cause the conspiracy to be there punishable.** 
The decided cases are not inconsistent with this result. The fact that 
an indictment may be brought in any county in which an overt act 
was done ’® is explainable on the procedural ground of venue; 7° and 
the cases reaching the same result although the conspiracy was formed 





13 See United States v. Kissel, supra, 607, 608. 

14 See Hyde v. United States, 225 U. S. 347, 369 (1912). See Carson, 
op. cit., 218, Since the danger to the state consists as much in the individual 
mental attitude of the conspirators of reliance upon each other, as in the fact 
that in their union there is dangerously increased power, it is not materially 
diminished by a secret withdrawal. Nor is the original conspiracy terminated 
and a new one entered when another person joins in the-plot. Cooke v. People, 
231 Ill. 9, 82 N. E. 863 (1907). 

15 But see Bryan, op. cit., 111. Cf. ibid., go. 

16 Qn the theory of renewal, of course, a fresh conspiracy is entered by 
all through the overt act of one. But the fiction of renewal here explains 
nothing and, by its disregard of objective reality, only retards analysis. 

17 Dealy v. United States, 152 U. S. 539 (1894); Hyde v. Shine, 199 U. S. 
62 (1904); Bloomer v. State, 48 Md. 521 (1878). This is true although the 
object of the conspiracy is to do an act in another state there innocent. State 
v. Loser, 132 Ia. 419, 104 N. W. 337 (1905) (statutory). 

18 See Hyde v. United States, 225 U. S. 347, 301 (1912), per Mr. Justice 
Holmes, dissenting. But see Rex v. Brisac, 4 East, 164 (1803). It further 
appears in this case that an independently criminal act was done in the 
county. 

19 Rex v. Bowes, cited in 4 East, 171 (1787); People v. Mather, 4 Wend. 
(N. Y.) 229 (1830); Ins. Co. v. State, 75 Miss. 24, 22 So. 99 (1897). 

20 J.e., the crime is against the same sovereign, wherever tried. 
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in another state or district ** turn on the statutory requirement of a 
pursuant act.?? 

Cases in which the statute of limitations has run since the plot was 
first hatched ** afford a further test of the necessity of overt acts. 
Under the theory that a fresh agreement is entered into with each overt 
act, the old conspiracy is, of course, definitively barred, a new con- 
spiracy within the period being alleged, and proved, ex hypothesi, by 
an overt act.2* But on the theory of a continuing crime, although 
statutes require proof of an act done in pursuance, it is now logically 
held that prosecution is not necessarily barred if the statutory period , 
has elapsed since the original agreement.?° At common law, true to 
the general rule as to conspiracies, an overt act: within the period 
need not be alleged.** The overt act is thus squarely held not to 
be a substantive element of the crime. 

That proof of such an act committed after the beginning of the 
period of limitations is requisite to successful prosecution appears 
to be the holding of a recent case.?" If, however, the commission of 
an overt act were necessary to the existence of a conspiracy within 
the period, it would be an indispensable prerequisite not merely to 
successful prosecution, but to indictment as well.2* The common-law 
principle against punishment of crimes not objectively manifested °° 








21 Hyde v. United States, 225 U. S. 347 (1912). The Sixth Amendment to 
the federal Constitution requires offences against the United States to be tried 
in the state or district in which they were committed. While it is true here 
also that the offence, wherever tried, is against the same sovereign, the result 
can not be explained away entirely on the procedural point of venue. A con- 
spiracy to violate the Mann Act, formed in British Columbia, was held in- 
dictable in the district where an overt act was done. United States v. Linton, 
223 Fed. 677 (W. D. Wash., 1915). It is not even necessary to allege the 
place where the original agreement was made. Brown v. Elliott, 225 U. S. 
302 (1912). 

22 In spite of these decisions attaching separate criminal significance to pur- 
suant acts, it has been held not error to admit proof of overt acts not specified 
in the indictment. Houston v. United States, 217 Fed. 852 (oth Circ., 1914). 

23 There appears to be no statute of limitations applicable to prosecutions 
for conspiracy in England. 

24 Ins. Co. v. State, 75 Miss. 24, 22 So. 99 (1897); Comm. v. Bartilson, 
85 Pa. St. 482 (1877). 

25 Brown v. Elliott, 225 U. S. 392 (1912); State v. Unsworth, 85 N. J. L. 
237, 88 Atl. 1097 (1913). As to earlier uncertainty in the federal courts on 
this point, see 71 Cent. L. J. 387. Qwuaere, whether an overt act in a second 
jurisdiction will toll the statute in the first, none of the conspirators having 
been in the jurisdiction since the time of the agreement. 

26 United States v. Kissel, 218 U. S. 601 (1910) (under a statute not re- 
quiring a pursuant act). See note 10, supra. 

27 Archer v. State (Ct. of App., Md.), reported in The Daily Record (Balti- 
more), Feb. 16, 1924. For the facts of this case, see RecENT CAsEs, infra, p. 
1135. It is not altogether clear what the decision means. A motion to strike 
out evidence challenges its sufficiency to convict. Bloomer v. State, 48 Md. 
521 (1878). But the court denies that a conspiracy can be presumed to con- 
tinue after the overt acts cease. Note, however, that the indictment, which 
alleged no overt acts within the year, was sustained against attack on the pleadings 
on the ground of limitations. 

28 See note 27, supra. 

29 As to the bearing of this principle on the nature of conspiracy, see BRYAN, 
Op. cit., 113. 
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would seem, therefore, to have a purely procedural significance in 
regard to this crime, a fact which is not apparent from the habitual 
language of the courts that the statute runs from the last overt act.*° 
It is consistent with this result that even were there no overt act 
within the statutory period before indictment, a conviction could be 
sustained upon proof of an overt act committed after indictment. 
For if conspiracy is indeed a continuing crime, and consists of a 
criminal intent to act in concert, there is a natural, logical inference 
from prior overt acts of its continuance ** to a time within the period 
or until abandonment or accomplishment of its object.*? The counter- 
presumption of innocence rests rather in policy than in logic, and goes 
properly only to sufficiency to convict.** The policy of amnesty em- 
bodied in the statute of limitations does not bar relevant evidence of 
such earlier acts, there being other evidence of conspiracy within the 
period.** The danger of undue prejudice from admission of these 
prior criminal acts, if there is such a thing,*° must be balanced against 
logical relevancy and the inherent difficulty of exact proof.*® And 
the existence of a conspiracy on the day charged having been estab- 
lished by this inferential evidence, the overt act after indictment, 
proved at the trial, would, it is believed, be sufficient corroboration to 
satisfy the common-law policy against punishment of a crime not 
externally manifested. 





STATE REGULATION OF THE RESALE OF THEATRE TICKETS AND DUE 
Process. — Approximately two million theatre tickets are sold each 
year by the speculators of New York City. The tickets are obtained 
under regular agreements with the managers, often eight weeks before 





30 Under any theory, of course, the statute is tolled as to all by the overt 
act of one of the conspirators. Bannon v. United States, 156 U. S. 464 (1804). 
Conscious participation by the defendants within the period is not required. 
Brown v. Elliott, 225 U. S. 392 (1912), overruling on this point Ware v. United 
States, 154 Fed. 577, 579, 580 (8th Circ., 1907). 

31 See Patterson v. United States, 222 Fed. 599, 631, 637 (6th Circ., 1915). 
A natural presumption of continuance of an intent to act is widely applied in 
the law of evidence. Proof of the earlier design is always relevant to prove 
not only its existence later but its actual accomplishment. See 1 WuicMmore, 
Evmence, 2 ed., §§ 102, 104. Whether in the light of the circumstances the 
presumption is sufficiently strong to bridge the gap should affect the discretion 
of the court. 

82 But it is held that a redivision of the spoils after accomplishment of the 
immediate object of the conspiracy is a sufficient overt act to toll the statute. 
State v. Gregory, 93 N. J. L. 205, 107 Atl. 459 (1019). 

33 See 5 WicMorE, Evmence, 2 ed., § 2511. See also Zechariah Chafee, Jr., 
“Progress of the Law — Evidence,” 35 Harv. L. Rev. 302, 313, 314. 

34 Heike v. United States, 227 U. S. 131 (1912). See Patterson v. United 
States, 222 Fed. 599, 642 (6th Circ., 1915). 

85 Wigmore is emphatic that this is not a legitimate consideration. See 1 
Wicmorg, op. cit., §§ 216, 305. Assuming that it is, it cannot be answered by 
saying that the criminal nature of the acts has been erased by the running of 
the statutory period. It is true that the crime is so far “erased” that the 
privilege against self-incrimination is destroyed. Roberts v. Allatt, M. & M. 192 
(1828); Trinity House v. Burge, 2 Sim. 411 (1828). But the prejudicial effect 
on the mind of the juror is the same, whether prosecution is barred or not. 

36 See Zechariah Chafee, Jr., supra, 35 Harv. L. Rev. 433 et seq. 
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the opening night of a production. The control of the best seats through 
such agreements is so complete that patrons can obtain at the box 
office nothing closer than the fifteenth or sixteenth row. With these 
facts upon the record of People v. Weller, the Court of Appeals found 
that “when ticket brokers are permitted to charge any price which 
they can obtain . . . abuses are not only reasonably to be feared, but 
actually exist.” Hence the court upheld the constitutionality of a 
statute which requires ticket brokers to obtain a license, and which 
limits their charges to fifty cents in advance of the printed price.” 

The constitutional principles governing this case are simple and 
familiar. If the business is clothed with a public interest, the state, 
acting under its police power, may impose restrictions. The restric- 
tions must be reasonable. The final determination of the nature of the 
business, and of the reasonableness of the restriction, lies with the 
courts, but the legislative declaration makes a prima facie case to 
which respect must be given.* The difficulty is not, therefore, in 
discovering the guide-posts, but in the practical question of applica- 
tion. The court faces no simple issue of construction. The magic 
words “ police power” may summarize a result, but they show no 
method of reaching it.‘ To apply the broad constitutional doctrines 
to an actual business the court must seek the complete factual back- 
ground of the statute. This alone can illuminate the public need, and 
the reasonableness of the remedy.5 Such an approach does not ex- 
clude consideration of judicial precedents, but guards against meta- 
physical reasoning from abstract conceptions of personal liberty and 
private business to rigid categories and iron-bound conclusions.*° Judge 





1343 N. E. 205 (N. Y.). For the facts of this case, see Recent Cases, 
infra, p. 1135. For the case in the Appellate Division, see People v. Weller, 
202 N. Y. Supp. 149 (1923). See 33 Yate L. J. 434. 

2 See N. Y. Gen’t Busuvess Law, §§ 167-174; 1922 N. Y. Laws, c. 590. 

8 These principles have been worked out in a well-recognized line of cases. 
Munn v. Illinois, 94 U. S. 113 (1876); Budd v. New York, 143 U. S. 517 
(1892); Brass v. North Dakota, 153 U. S. 391 (1894); Holden v. Hardy, 169 
U. S. 366 (1898); Noble State Bank v. Haskell, 219 U. S. 104 (1911) ; German- 
Alliance Insurance Co. v. Lewis, 233 U. S. 389 (1914). But the fact that a 
business is affected with a public interest does not justify every kind of regulation. 
Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 (1923). For 
a criticism of this case, which invalidated the wage-fixing feature of the Kansas 
Industrial Relations Act with reference to packing industries, see Herbert 
Rabinowitz, “The Kansas Industrial Court Act,” 12 Cat. L. Rev. 1. See also 
12 Ca. L. Rev. 35. The decision also applied to wage fixing in the coal mining 
industry. Dorchy v. Kansas, 44 Sup. Ct. Rep. 323 (1924). See 36 Harv. L. Rev. 
195. 
4 The impossibility of reducing the concept “police power” to a helpful 
exactness is illustrated in its definition by Shaw, C. J., in Comm. v. Alger, 
7 Cush. (Mass.) 53, 85 (1851): ‘“ The power vested in the legislature . . . to 
make all manner of wholesome and reasonable laws, . . . not repugnant to 
the constitution, as they shall judge to be for the good and welfare of the 
commonwealth.” See 27 Harv. L. Rev. 372; ibid., 741. 

5 The problem is of the same practical nature as the testing of the validity 
of social legislation, which calls for judicial notice of the relevant economic 
material. See briefs of counsel in Muller v. Oregon, 208 U. S. 412 (1908); 
Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 

® See Roscoe Pound, “ Mechanical Jurisprudence,” 8 Cor. L. Rev. 605, and 
“Liberty of Contract,” 18 YaLe L. J. 454; Felix Frankfurter, “ Hours of Labor 
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Lehman, in the principal case, defended this rationale, saying, “ The 
time has probably passed when any useful purpose can be served by 
further discussion of the . . . nature of the police power, or even .. . 
by citation of general definitions.” The court then proceeded to decide 
the case upon the basis of the actually existing local conditions of 
control and extortion by ticket speculators. 

Is the theatre business so affected with a public interest that it is 
properly the subject of state regulation? The Greeks considered the 
support of the drama a public function.’ In England, theatre licens- 
ing dates back to Henry VIII.* And in the American states from the 
earliest times theatres have been subject to governmental regulation.® 
But the cases show that the theatre business cannot be pigeon-holed 
either as a public calling, or as a so-called private business. For on 
the one hand, the courts are unanimous that, in the absence of a 
statute, the theatre manager, unlike the common carrier, need not grant 
admission to the extent of his capacity to all properly presenting 
themselves. He may discriminate at his pleasure, refusing admission 
to hostile critics,‘° to those purchasing from street speculators," or 
whom not.!* Yet, on the other hand, a statute abridging these powers 
of the manager does not deprive him of liberty or property without 
due process of law.’* It is manifest, therefore, that to a certain extent 
at least, the theatre may enter the charmed circle of businesses clothed 
with a public interest.**. In Greater New York, with its three hundred 
and fifty-six theatres, halls, and stadiums, public interest in the theatre 
is unusually important. And under local conditions of recognized 
abuses in the control of admissions, the public concern justifying regu- 
lation would seem legitimately to extend to the intimately interwoven 
calling of ticket brokerage. 

The only remaining question is the reasonableness of the regulation. 
In California and Illinois,*° statutes prohibiting the resale of theatre 





and Realism in Constitutional Law,” 29 Harv. L. Rev. 353; Thomas Reed 
Powell, “ The Judiciality of Minimum-Wage Legislation,” 37 Harv. L. Rev. 545. 

7 See Haicut, THe Atric THEATRE, 3 ed., 4. 

8 See WANDELL, Law OF THE THEATRE, 3. 

® See Cecil v. Green, 161 Ill. 265, 268, 43 N. E. 1105, 1106 (1896). See 
BEALE, INNKEEPERS, § 325. 

10 People ex rel. Burnham v. Flynn, 189 N. Y. 180, 82 N. E. 169 (1907); 
Woollcott v. Shubert, 217 N. Y. 212, 111 N. E. 829 (10916). 

11 See Collister v. Hayman, 183 N. Y. 250, 76 N. E. 20 (1905). 

12 Cf. Horney v. Nixon, 213 Pa. St. 20, 61 Atl. 1088 (1905), allowing 
only contract damages for the manager’s refusal to allow the plaintiff to occupy 
the seats for which his tickets called; Aaron v. Ward, 203 N. Y. 351, 96 N. E. 
736 (1911), allowing a ticket holder tort damages for wrongful ejection from a 
a 2 For the nature of a ticket, see Joseph H. Beale, Jr., “ Tickets,” 1 Harv. 

. Rev. 17. 

13 Western Turf Ass’n v. Greenberg, 204 U. S. 359 (1907); People v. King, 
110 N. Y. 418, 18 N. E. 245 (1888). An ordinance may forbid theatre managers 
to enter profit-sharing agreements with scalpers. People ex rel. Cort Theatre 
Co. v. Thompson, 283 Ill. 87, 119 N. E. 41 (1918). See Cootgy, Torts, 2 ed., 336. 

_14 For a discussion of the general lines of distinction between public and 
privaté business, see Bruce Wyman, “ The Law of Public Callings as a Solution 
of the Trust Problem,” 17 Harv. L. Rev. 156. See also Edward A. Adler, “ Busi- 
ness Jurisprudence,” 28 Harv. L. Rev. 135. 

1° Ex parte Quarg, 149 Cal. 79, 84 Pac. 766 (1906); People v. Steele, 231 
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tickets at enhanced prices have been declared unconstitutional. But 
there is a distinction between an absolute prohibition and a price 
restriction.*® Price fixing is old. In England, as the court pointed 
out, it may be traced back to the statutes forbidding regrating, en- 
grossing, and forestalling.17 Since Munn v. Illinois,* this method of 
regulation has been familiar in all American courts. A statute which 
leaves the managers free to fix the basic price, which permits a fair 
profit upon the broker’s resale, and which only prevents the admitted 
evil of extortion due to speculation, would seem to be entirely 
reasonable.’® 

The very approach of the court from the facts in this case, however, 
is a warning against indiscriminate copying of the statute in question. 
The constitutionality of such a particular regulation depends upon 
external conditions in time and place. Such is the doctrine laid down 
by the Supreme Court in an analogous problem, in the leading federal 
case of Clark v. Nash,?° in which the Court upheld a Utah statute 
permitting individual condemnation of land for irrigation purposes, 
while admitting that the purpose would have been private and the 
act unconstitutional in most of the states.2‘ An emergency war period 
may make constitutional a stringent restriction upon the right of a 
landlord to evict his tenants.?* Particular conditions justify the 
Supreme Court in upholding the validity of a New York statute limit- 
ing a landlord’s recovery to a reasonable rental,?* or in sustaining a 





res “54 83 N. E. 236 (1907); Chicago v. Powers, 231 Ill. 560, 83 N. E. 240 
1907). 

16 Overlooking this distinction, a lower New York court had previously nulli- 
fied a city ordinance similar to the statute of People v. Weller. People v. Newman, 
109 Misc. 622, 180 N. Y. Supp. 892 (1919). Liberty to carry on a business 
is within the protection of the Fourteenth Amendment. Alligeyer v. Louisiana, 
165 U. S. 578, 589 (1897). Hence a statute prohibiting the taking of a fee for 
securing a person employment is invalid. Adams v. Tanner, 244 U. S. 590 
(1917), commented on in 31 Harv. L. Rev. 490. But see Ex parte Dickey, 
144 Cal. 234, 77 Pac. 924 (1904). On the other hand, licensing regulations on 
the use of trading stamps have been upheld. ‘Tanner v. Little, 240 U. S. 369 
(1916); Rast v. Van Deman, 240 U. S. 342 (1916). 

17 See Articles of Inquest, Lis. Assis. 138, pl. 44 (1352); Lombard’s Case, 
Lis. Assis. 276, pl. 38 (1368); Ordinance for Bakers, Beale, Cas. Crim. Law, 
865-868. The offences have been abolished by statute. See 7 & 8 Vicr., c. 24. 
But it is the type of market in which business is carried on, and not the offense, 
which has become obsolete. See Edward A. Adler, supra, 28 Harv. L. Rev. 
135, 138. 

18 94 U. S. 113 (1876). See cases cited in note 3, supra. 

19 Scalpers of railroad tickets have long been under the prohibition of law. 
The problem, of course, is different from that of theatre ticket brokers, since 
the much more complete governmental control to which railroads are subject 
justifies fuller interference with their incidents. Bitterman v. Louisville & 
Nashville R. R., 207 U. S. 205 (1907); Fry v. State, 63 Ind. 552 (1878) ; State v. 
Corbett, 57 Minn. 345, so N. W. 317 (1804); Burdick v. People, 149 IIl. 600, 
36 N. E. 948 (1894); Jannin v. State, 42 Tex. Cr. R. 631, 51 S. W. 1126 (1899). 
Contra, People v. Warden, 157 N. Y. 116, 51 N. E. 1006 (1898), commented 
upon in 12 Harv. L. Rev. 342. 

20 198 U. S. 361 (10905). 

21 Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 159 (1896). A 
similar holding in regard to California mining purposes is Strickley v. Highland 
Boy Mining Co., 200 U. S. 527 (1906). 

22 Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Holding Co. v. 
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North Dakota law declaring that hail insurance be effective twenty- 
four hours after the filing of the application, while requiring the com- 
pany to telegraph any refusal to insure.* Innumerable other cases 
demonstrate this same thesis;*° interferences with the conduct of busi- 
nesses are harmonized with the due process clause by the social 
necessities of the local communities. Interchange the communities and 
the results might be quite different. 





FEDERAL INTERPRETATION OF STATE LEGISLATION. — The _ clause 
extending the jurisdiction of the federal judicial system to cases 
involving diversity of citizenship and analogous situations doubtless 
had a sound raison d’etre in the jealousy and hostility between states 
in constitutional times. Whether or not it has outlived its usefulness, 
it has left a unique imprint on American law in its establishment 
of two courts side by side in the same jurisdiction handing down con- 
flicting decisions on the same question. The rule of Swift .v. Tyson, 
whether or not it be justified by its vaunted tendency to attain uni- 
formity of commercial law, or by the principle that an independent 
court should strive, when consistent with political theory, to reach a 
just result regardless of the decisions of a codrdinate judicial body,” 
is fixed in our organic law. The federal courts may, in applying the 
standard of general commercial law, substitute law of federal creation 
for that of the state.on subjects which by the federal Constitution are 
left within the exclusive legislative power of the states. 

But what is to be the attitude of the federal courts when it becomes 
necessary to deal with the acts of state legislatures, passed — 
presumably at least — to meet local needs, after mature deliberation, 
by bodies conversant with local conditions? The problem arises in 
many ways. Questions of construction of state statutes and con- 
stitutions are brought to the federal courts in diversity of citizenship 
cases. The economic expediency of such pronouncements may come 
before the Supreme Court for review both from federal and state 
courts under the due process and equal protection clauses of the 
Fourteenth Amendment, and under the contract clause. It may also 





Feldman, 256 U. S. 170 (1921). So railway employees’ wages may be fixed in 
an emergency. Wilson v. New, 243 U. S. 332 (1917). 

23 Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922). 

24 National Union Fire Ins. Co. v. Wanberg, 260 U. S. 71 (1922). 

25 Ohio Oil Co. v. Indiana, 177 U. S. 190 (1900) ; Bacon v. Walker, 204 U. S. 
311 (1907); Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61 (1911); 
Schmidinger v. Chicago, 226 U. S. 578 (1913); St. Louis Poster Co. v. St. 
Louis, 249 U. S. 269 (1919); Perley v. North Carolina, 249 U. S. 510 (1919); 
Oklahoma Operating Co. v. Love, 252 U. S. 331 (1920); Green v. Frazier, 253 
U. S. 233 (1920); Walls v. Midland Carbon Co., 254 U. S. 300 (1920); Davis 
v. State, 68 Ala, 58 (1880); Commonwealth v. Hodges, 137 Ky. 233, 125 S. W. 
689 (1910); State v. Mullins, 87 S. C. sro, 70 S. E. 9 (1910). 

1 16 Pet. (U. S.) 1 (1842). 

2 See William M. Meigs, “ Decisions of the Federal Courts on Questions of 
State Law,” 45 Am. L. Rev. 47; William Schofield, “ Uniformity of Law in the 
Several States as an American Ideal,” 21 Harv. L. Rev. 583. See 2 WitovcHsy, 
ConsTiTUTIONAL Law, 1034; 2 Hare, ConstiruTIoNAL Law, 1107 et seq. 
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be important to determine whether provisions, valid in themselves, 
are to fall because of too intimate connection with legislation held 
unconstitutional, or are to be treated as severable. These are a few 
of the possible situations. 

The treatment of such questions by the United States courts has 
in many cases thrown the law into a chaotic condition. That it has 
not, in some instances, led to political disorder is extraordinary. Con- 
sider Chief Justice Taney’s refusal in Rowan v. Runnels* to with- 
draw from his original construction six years before of the slave 
trade provision of the Mississippi constitution, even after it had 
been unequivocally rejected by the highest court of the state. Another 
interesting sample is the Supreme Court’s holding in Pease v. Peck * 
that an accepted wording of a Michigan statute was the correct ver- 
sion, despite decisions of the state court to the effect that the dis- 
covery of the manuscript of the law showed a certain proviso to be 
spurious. The decision in Lochner v. New York® repudiated by its 
“delusive exactness” in applying the Fourteenth Amendment, the 
scientific research of a legislative committee into bakery conditions in 
New York. The basis for the Court’s rejection, in Connolly v. Sewer 
Pipe Co.,® of the Illinois legislature’s classification of different kinds 
of businesses in its Anti-trust Act is at least obscure. Determination 
in cases like Loan Association v. Topeka,’ of what is a public pur- 
pose for taxation, after reading that requirement into a state con- 
stitution, is certainly open to similar criticism and may well, on in- 
sufficient knowledge of conditions, render nugatory a community’s 
efforts at self-development. Similar instances are legion, Coppage v. 
Kansas * and Truax v. Corrigan ® conspicuous among them. 

A semblance of order, however, has finally been achieved in the 
Fourteenth Amendment cases by the rationale of upholding all such 
legislation unless palpably unreasonable. Here we have a recogni- 
tion that, for some purposes at least, the opinion of a state body 
dealing with its own local needs should be deferred to. Should not 
this treatment be accorded to all related questions? It will always 
be essential that the Supreme Court pass on federal questions raised 
by state legislation. And in so doing, the Court should not be bound 
by a construction which has been given by the state courts.‘ This 
independence is essential to the maintenance of the constitutional 
federal supremacy. Furthermore, as long as our dual jurisdiction 
over state questions exists, it will be incumbent upon the federal courts 
to construe statutory and constitutional provisions which have not as 





8 5 How. (U. S.) 134 (1847). See especially the dissenting opinion of Mr. 
Justice Daniel. 

#18 How. (U. S.) 505 (1855). 

5 198 U. S. 45 (1904). 

6 184 U. S. 540 (1901). 

7 20 Wall. (U. S.) 655 (1874). 

8 236 U. S. 1 (1015). 

® 357 U.S. 312 (1021). 

10 That a complete solution has not been reached is evidenced by the Truax 
and Coppage cases. Cf. Penna. Coal Co. v. Mahon, 260 U. S. 393 (1922). 

11 McCullough v. Virginia, 172 U. S. 102 (1898). See Davis, Director- 
General v. Wechslen, 263 U. S. 22, 24 (1923). 
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yet been passed on by the state courts. But this much can be said: — 
in every possible situation where it is consistent with the rights of the 
parties, and to the full extent that the Constitution permits, the 
judgment as to purely state problems of state bodies, legislatures and 
courts, as expressed by enactments and interpretations, should be de- 
ferred to by United States courts. 

The latest consideration by the Supreme Court of the Kansas In- 
dustrial Court Act has provided a striking example of the application 
of this salutary principle.’ The state supreme court affirmed a con- 
viction under one section of the act prior to the decision in Wolf 
Packing Co. v. Court of Industrial Relations * that the features of 
the act establishing the industrial court were unconstitutional. 
This section now being attacked as necessarily invalid, the Court, 
though conceding its own power to pass on the severability of the 
section in the absence of a state decision, refused to do so. In vacat- 
ing the state court’s judgment and returning the case for determina- 
tion by that body as to the severability of the provisions, Mr. 
Justice Brandeis said, “ The situation may be such as to make it 
appropriate to leave the determination of the question to the state 
court. We think that course should be followed.” It is submitted 
that in all cases not controlled by the considerations which have been 
noted, this is the desirable approach.** 





RECENT CASES 


ADMIRALTY — LEGISLATION — CONSTITUTIONAL REQUIREMENT OF UNI- 
FORMITY — VALIDITY OF FEDERAL STATUTE APPLYING STATE WORKMEN’S 
COMPENSATION Acts TO MARITIME WORKERS OTHER THAN MASTER AND 
Crew. — Congress provided that the district courts should have exclusive 
original jurisdiction “of all civil causes of admiralty and maritime juris- 
diction, saving to . . . claimants for compensation for injuries to or death 
of persons other than the master or members of the crew of a vessel their: 
rights and remedies under the workmen’s compensation law of any 
State... , which rights and remedies when conferred by such law shall 
be exclusive....” (42 Stat. AT L. 634, 1923 U. S. Comp. Star. 
Supp., § 1223.) The State of Washington brought suit against the de- 
fendant, an employer of stevedores engaged in loading and unloading ships 
under contract in navigable waters of Puget Sound, to compel him to 
contribute to the accident fund provided for by the Workmen’s Compensa- 
tion Act of Washington. The Supreme Court of Washington gave judgment 
for the defendant on the ground that the act of Congress was unconsti- 





12 Dorchy v. State of Kansas, 44 Sup. Ct. Rep. 323 (1924). For the facts of 
this case, see Recent Cases, infra, p. 1140. 

18 262 U. S. 522 (1923). 

14 The guiding principle that, as to matters of local importance, the treat- 
ment of the authorities of the locality should be conclusive, is well expressed 
by Mr. Justice Holmes in Diaz v. Gonzalez, 261 U. S. 102, 106 (1922). His 
statement though made in an exceptionally strong case, of the construction by 
United States courts of the Civil Code of Porto Rico, is almost equally applicable 
to local state legislation. 
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tutional. Held, that the act of Congress interfered with the proper har- 
mony and uniformity of the maritime law required by the Constitution. 
Judgment affirmed. State of Washington v. Dawson & Co., 44 Sup. Ct. 
Rep. 302. 

This result has been predicted. See 37 Harv. L. Rev. 478, 481. For a 
further discussion of the principles involved, see Notes, supra, p. 1114. 


ADMIRALTY — LEGISLATION — CONSTITUTIONAL REQUIREMENT OF UNI- 
FORMITY — VALIDITY OF STATE STATUTE ALLOWING SPECIFIC PERFORMANCE 
oF MARITIME CONTRACTS TO ARBITRATE.— A New York statute provided 
that written contracts to arbitrate should be specifically enforcible in the 
state courts. The plaintiff was charterer of a vessel belonging to the 
defendant under a charter-party with an arbitration clause. Acting under 
the statute, the plaintiff applied for an order directing the defendant to 
join in arbitration. An order was granted. The Court of Appeals reversed 
the judgment on the ground that the statute, as applied to maritime con- 
tracts, was unconstitutional. Certiorari was granted by the Supreme Court. 
Held, that the statute, as applied to maritime contracts, does not interfere 
with the proper uniformity of the maritime law, and that the remedy under 
the statute is a “common law remedy” which the common-law courts 
are permitted to administer in admiralty causes. Judgment reversed. Red 
Cross Line v. Atlantic Fruit Line, 44 Sup. Ct. Rep. 274. 

For a discussion of the principles involved, see NoTEs, supra, p. 1114. 


Bitts AND Notes — CERTAINTY IN AMOUNT — INSTRUMENT PAYABLE IN 
ForeIGN Money. — In 1910, the defendant, an American corporation, issued 
coupon bonds maturing in 1930. The bonds were printed in French and 
English and were payable in francs. Both the bonds and the interest 
coupons were payable to bearer at a designated bank in Paris, or, at the 
option of the holder,:at certain banks in Switzerland or Belgium. In 1910, 
as at present, the franc was the monetary unit of France, Switzerland, 
and Belgium. It was then of equal intrinsic value in these countries and 
was maintained at par. The entire issue of these bonds was purchased by 
a French bank. The plaintiff, a holder in due course, presented interest 
coupons for payment at the designated Swiss bank at a time when the 
exchange value of the French franc was six cents and that of the Swiss 
franc was eighteen cents. The plaintiff's demand for Swiss francs was 
refused, the bank tendering payment in French francs. The plaintiff 
brought the present action. The defendant produced evidence of an agree- 
ment between the defendant and the original purchaser of the bonds that 
payment should be made in French francs. Held, that the plaintiff was 
entitled to receive payment in Swiss francs. Verdict for plaintiff directed. 
Levy v. Cleveland C. C. & St. L. R. R. Co., 202 N. Y. Supp. 396 (Sup. 
Ct.). 

If the amount of a note payable in the United States is expressed in 
foreign money, the instrument is held negotiable when it can be discharged 
by a payment of domestic money of equivalent value. King v. Hamilton, 
12 Fed. 478 (D. Ore.). See Danret, NEGOTIABLE INSTRUMENTS, 6 ed., 
§ 58. But an instrument which is uncertain as to the amount payable at 
maturity is not negotiable. Roblee v. Union Stockyards Nat. Bank, 69 Neb. 
180, 95 N. W. 61; Smith v. Nightingale, 2 Stark. N. P. 375. See Necorti- 
ABLE INSTRUMENTS Law, §§ 1, 2. See DANIEL, op. cit., § 53. Consequently, 
it may be questioned whether an instrument payable in foreign money which 
is fluctuating rapidly in value has the certainty requisite for negotiability. 
A continuation of present European conditions may result in new law on 
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the subject. However, quite different considerations would be presented 
to a court of the country in which the depreciated currency was legal tender. 
There, the strong interest in the circulation of commercial paper payable 
in domestic money would probably lead to a holding that such instruments 
were negotiable, although their gold value was uncertain. The instruments in 
the principal case were clearly negotiable when they were executed as the 
value of the franc was stabilized at that time. Accordingly, they remained 
negotiable throughout the transaction. See NEGOTIABLE INSTRUMENTS Law, 
§ 47. See Roads v. Webb, 91 Me. 406, 411, 40 Atl. 128, 130. The agree- 
ment between the defendant and the original payee as to the payment in 
French francs would not affect the rights of the plaintiff, a holder in due 
course. Bothell v. Fletcher, 94 Ark. too, 125 S. W. 645. See DANIEL, 
op. cit., § 156. It is well established that, in the absence of an express 
contrary stipulation, a bill or note is payable in the money of the country 
in which payment is to be made. See Williamson v. Smith, 1 Cold. (Tenn.) 
1, 9; Taylor v. Booth, 1 Car. & P. 286. See Story, Conriict or Laws, 6 
ed., § 272a; WHaRTON, ConFLict or Laws, 3 ed., §§ 437, 514. Therefore, 
the court rightly held that the option to require payment in Switzerland 
carried with it the right to receive Swiss francs. 


BILLS AND Notes — DEFENSES — INFANCY OF THE MAKER oF Note GIVEN 
IN SETTLEMENT OF A Tort. — The defendant, an infant, gave the plaintiff 
his note in settlement of a slander claim. In a suit on the note the defen- 
dant pleaded his infancy. Exception is taken to the court’s refusal to charge 
that infancy is a defense to the note. Held, that an infant is liable on his 
note given in settlement of a tort, “where the consideration is open to 
inquiry.” Reversed on other grounds. Swoboda v. Nowak, 265 S. W. 1079 
(Mo. App.). 

An infant’s liability when he has given a note for necessaries or for his 
tort extends only to the reasonable value of the consideration, and is not 
governed by the face value of the note. Earle v. Reed, 10 Met. (Mass.) 
387; Bear’s Administratrix v. Bear, 131 Va. 447, 109 S. E. 313; Im re 
Soltykoff, [1891] 1 Q. B. 413. See 1 Ames, Cases oN BILts AND NOoTEs, 
463, n. 1. Some jurisdictions allow a recovery on the note “where the 
consideration is open to inquiry,” that is, where it is possible to find the 
reasonable value of the consideration, and limit the recovery to that value. 
Earle v. Reed, supra; Bradley v. Pratt, 23 Vt. 378; Ray v. Tubbs, 50 Vt. 
688; Bear’s Administratrix v. Bear, supra. By the better view, the note is 
considered voidable, and the infant is liable, not on the note, but in quasi- 
contract for necessaries, or in a tort action for his tort. Fenton v. White, 
1 South. (N. J.) 111; Shaw v. Coffin, 58 Me. 254; Williamson v. Watts, 1 
Camp. 552; Jn re Soltykoff, supra. The only practical difference between 
the two views lies in the effect of the statutes of limitations: the period for 
an action on a note is apt to be longer than that for goods furnished. See 
Earle v. Reed, supra. But the former view creates the anomalous situation 
of an inquiry into the reasonable value of the consideration given for a note 
to determine the amount to be recovered. It seems even more anomalous 
when the note has been given in settlement of a tort claim and the reasonable 
value of the tort claim must be ascertained. 


CHoses in AcTION — SuccessIvE ASSIGNMENTS — EFFECT OF NOTICE TO 
THE Destor.—C for a valuable consideration assigned to the plaintiff a 
claim which he held against D. Later C for value assigned the same claim 
to the defendant. Before the assignment to himself, the defendant made 
no inquiry of D as to a prior assignment, but on receiving the assign- 
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ment gave notice to D before either he or D knew of the prior assignment 
to the plaintiff. The plaintiff brought a bill in a state court in Massachusetts 
to establish its claim to the amount due from D. The case was removed 
from the state to a federal court on the ground of diversity of citizenship. 
The federal District Court dismissed the plaintiff’s bill. This decree was 
affirmed by the Circuit Court, and the plaintiff appealed. Held, that the 
prior assignee in point of time prevails when the subsequent assignee bases 
his claim on mere priority of notice to the debtor. Judgment reversed. 
Salem Trust Co. v. Manufacturers’ Finance Co., 44 Sup. Ct. Rep. 266. 

As between a subsequent assignee of a chose in action who uses diligence 
in trying to protect his interests and a prior assignee who does nothing, it 
is just that the former should prevail. Dearle v. Hall, 3 Russ. 1. It is 
doubtful, however, whether a subsequent assignee who does no more than 
notify the debtor of the assignment which he has already taken presents a 
claim which merits priority. The English courts hold that he does. Foster 
v. Cockerell, 3 Cl. & F. 456. The courts in this country are divided. See 
1 Wituiston, Contracts, § 435. Consequently one should hesitate to dif- 
fer with the actual result reached on the facts of the principal case. It is to 
be regretted, however, that the majority of the Court, which rested its 
opinion on the general acceptance in the United States of the doctrine of 
priority, did not feel that it could decide the case on the ground on which 
two of the judges rested their opinions, —that the federal courts should 
follow the Massachusetts law on the question presented. See Kuhn v. 
Fairmont Coal Co., 215 U. S. 349, 370. No one can doubt that certainty 
as to what the law is within a state is highly desirable. It is perhaps too 
late, however, to question a doctrine so firmly established as that of Swift 
v. Tyson, 16 Pet. (U. S.) 1. 


Conriict or Laws— Maritime Liens— WHat Law Governs. — The 
American Express Company of New York, an American partnership, organ- 
ized and controlled a Danish corporation, which it operated as an agency. 
The agent corporation furnished money for necessaries in a Danish port 
to an American vessel for whose owners the American company was general 
agent. The vessel having thereafter been retaken by the United States, 
a prior vendor, for default of payment, the agent corporation filed a libel 
against the United States asserting a maritime lien upon the vessel. If the 
federal Maritime Lien Act was applicable, no lien was created. (41 Star. 
at L. 100s, 1923 U. S. Comp. Stat. Supp., §§ 81464000-81463q.) 
There was evidence that by the law of Denmark a maritime lien was im- 
posed. The District Court held that the libellant’s claim was in truth the 
claim of the American company, and that, both parties being American, 
their rights were governed by the law of the United States, and not by 
the law of Denmark, and dismissed the libel. The libellant appealed. Held, 
that the Danish law was not proved to be different from the law of the 
forum, and that therefore the latter was to be applied. Decree affirmed. 
re a Express Co., Aktieselskab, v. United States, 297 Fed. 189 (4th 

irc.). 

A maritime lien is a property right. See The J. E. Rumbell, 148 U. S. 1, 
9, 10; The Scotia, 35 Fed. 907, 909 (S. D. N. Y.); The Avon, Fed. Cas. No. 
680 (N. D. Ohio). Legal rights and obligations are created, not by acts of 
parties or the happening of events, as such, but only by force of law. 
See BEALE, SUMMARY OF THE CONFLICT oF Laws, § 2. It is fundamental 
in Anglo-American jurisprudence that the power of a sovereign is ter- 
ritorially exclusive. See Story, Conriict or Laws, 8 ed., §§18 e¢ seq. 
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A maritime lien can arise, therefore, only by operation of the law proved 
to be in force where the ship was situated at the time. The Woudrichem, 
278 Fed: 568 (E. D. N. Y.). Cf. The Snetind, 276 Fed. 139 (D. Me.). 
Nevertheless, the question of priority of liens is treated as relating only 
to the remedy, determined by the law of the forum. The Oconee, 280 Fed. 
927 (E. D. Va.). See WHarton, Conriict or Laws, 3 ed., § 324. (Cf. 
The J. E. Rumbell, 148 U. S. 1; The Colorado, [1923] P. 102. Further, 
as to what law governs liens for maritime torts, the authorities are not 
in harmony. The Kongsli, 252 Fed. 267 (D. Me.); The Cuzco, 225 Fed. 
169 (W. D. Wash.). Cf. Smith v. Condry, 1 How. (U. S.) 28; The 
Halley, L. R. 2 P. C. 193; The M. Moxham, 1 P. D. 43. The decisions 
as to non-delictual liens are more consistent. Liens for seamen’s wages 
are governed by the law of the ship’s flag. The Havana, Fed. Cas. No. 
6,226 (D. Mass.); The Adolph, 7 Fed. 501 (S. D. N. Y.). Cf. The Maggie 
Hammond, 9 Wall. (U. S.) 435. Contra, The Milford, Swab. Adm. 362; 
The Johnathan Goodhue, Swab. Adm. 524. See The Avon, Fed. Cas. No. 
680 (N. D. Ohio). It has been thought clear that a maritime lien for 
necessaries furnished is exclusively governed by the law of the port. 
Peyroux v. Howard, 7 Pet. (U. S.) 324; The Woudrichem, 278 Fed. 568 
(E. D. N. Y.); The Scotia, 35 Fed. 907 (S. D. N. Y.). Cf. The Maud 
Carter, 29 Fed. 156 (D. Mass.). See The General Smith, 4 Wheat. (U. S.) 
438, 443; The Kaiser Wilhelm II, 230 Fed. 717, 719 (D. N. J.). But ef. 
The Woodland, Fed. Cas. No. 17,977, aff'd in 104 U. S. 180; The Snetind, 
276 Fed. 139 (D. Me.); The Arzpeitia, 126 L. T. R. 29; Clark v. Hine, 
45 Scot. L. R. 879. The lower court’s reliance on its finding of common 
nationality of the parties as a ground for applying the American law seems 
unsupportable. Smith v. Condry, 1 How. (U. S.) 28. But the finding 
in the upper court that the Danish law was not proved to be different from 
that of the United States justified affirmance of the decree. See Liverpool 
Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 445. But see John W. Griffin, 
“The Federal Maritime Lien Act,” 37 Harv. L. Rev. 15, 24, 25. 


Consprracy — NATURE OF THE CRIME — Errect or Overt Acts. — An 
indictment found against the defendants charged that beginning on August 
II, 1917, and thence continuously to and including December 20, 1921, the 
defendants unlawfully conspired to defraud prospective customers of their 
brokerage firm. No overt acts were alleged. The presentment was made 
on December 15, 1922. The statute of limitations for misdemeanors is one 
year. A demurrer to the presentment and indictment on the ground that 
they revealed the bar of the statute of limitations on their face, was over- 
ruled. At the trial the court admitted, subject to exception, evidence of 
transactions more than one year before the filing of the presentment, up 
to and including December 9, 1921. There was no evidence of overt acts 
after that date. A motion to strike out this evidence was overruled. The 
court, sitting without a jury, found the defendants guilty, and they appealed. 
Held, that prosecution was not barred by the statute, but that refusal to 
strike out the evidence of transactions beyond the period of limitations was 
error in the absence of evidence of overt acts within the period. Judgment 
reversed, and new trial ordered. Archer v. State (Ct. of App., Md.), 
reported in The Daily Record (Baltimore), Feb. 16, 1924. 

For discussion of the principles involved, see NoTES, supra, p. 1121. 


ConsTITUTIONAL Law —Dve Process or Law: REGULATION oF RATES 
OR Prices — RESTRICTION OF PRIcE ON RESALE OF THEATRE TICKETS. — 
The General Business Law of New York prohibits any person from en- 
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gaging in the business of reselling theatre tickets without a license from the 
comptroller, and restricts the price of tickets to fifty cents in advance 
of the price printed on the face thereof. (N. Y. Gen’, Business Law, 
§§ 167-174; 1922 N. Y. Laws, c. 590.) The defendant was convicted of 
reselling a ticket without a license. He appealed on the ground that the 
statute was unconstitutional. Held, that the regulation was valid. Judg- 
ment affirmed. People v. Weller, 143 N. E. 205 (N. Y.). 
For a discussion of the principles involved, see NOTES, supra, p. 1125. 


CONSTITUTIONAL LAw — LEGISLATIVE PowERS: DELEGATION OF POWERS 
— DeporTATION oF ALIENS.—In 1918, certain aliens were convicted of 
violation of the Selective Service Act and the Espionage Act. (40 Star. 
AT L. 76, 80; 40 Stat. aT L. 217, 222.) Thereafter, warrants for their 
deportation were issued, and after a hearing, they were ordered expelled 
from the country. A statute provided that aliens who had been convicted 
under the Selective Service Act and the Espionage Act should be deported 
“if the Secretary of Labor, after hearing, finds that such aliens are 
undesirable residents of the United States.” (41 Stat. AT L. 593.) The 
aliens then petitioned for writs of habeas corpus which were denied. They 
appealed. Held, that the statute is not an unconstitutional delegation of 
power. Case remanded to lower court for correction of technical error in 
the order of deportation. Mahler v. Eby, 44 Sup. Ct. Rep. 283. 

For discussion of the principles involved, see NoTES, supra, p. 1118. 


DAMAGES — RECOVERY FOR Loss OF UNENFORCEABLE RESALE CONTRACT. 
—S contracted to sell steel to B. S had notice that B was under contract 
to sell the steel to X. The contract between B and X was within the statute 
of frauds and was unenforceable. S broke his contract and B brought an 
action to recover damages based on loss of the profits of the resale contract. 
Neither party introduced evidence as to whether X would have performed. 
From a judgment for the plaintiff, the defendant brings error. Held, that 
B can recover damages based on the loss of the sub-contract without proving 
that X would not have availed himself of his defense under the statute of 
frauds. Judgment affirmed. Edwards Mfg. Co. v. Bradford Co., 294 Fed. 
176 (2nd Circ.). 

When the defaulting party had notice of an enforceable sub-contract, the 
authorities uniformly hold that damages based upon it are recoverable. 
Industrial Works v. Mitchell, 114 Mich. 29, 72 N. W. 25. See Sepcwick, 
Damaces, 9 ed., §161. If it is proved that the sub-purchaser would have 
performed, the fact that the sub-contract was unenforceable clearly does not 
prevent recovery. See Parish & Co. v. Yazoo & M. V. R. Co., 103 Miss. 
288, 60 So. 322. In the absence of such proof, it may be argued that there 
should be no recovery since the occurrence of the loss depends upon the 
exercise of a choice by a third party and is consequently not proved with 
sufficient certainty. See Walser v. Western Union Tel. Co., 114 N. C. 440, 
19 S. E. 366. See Sepcwick, op. cit., §170. However, the defense under 
the statute of frauds is personal to the contracting parties. In view of the 
probability that contracts, even though unenforceable, will be carried out, a 
prima facie loss of resale profits is established. Jackson v. Stanfield, 137 
Ind. 592, 617, 37 N. E. 14; Amsinck v. Am. Ins. Co., 129 Mass. 185. See 
Wruiston, SALEs, §§ 71, 72. Accordingly, the court rightly held that B’s 
damages were proved with sufficient certainty when the formation of the 
sub-contract was shown. Waters v. Towers, 8 Ex. 401. However, if S had 
proved that X would have taken advantage of his defense under the statute, 
damages based upon the resale contract could not have been recovered. 
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DrEEps — LIMITATION OF A FEE ON A FeE—“ Die witHout CHILDREN ”: 
To WHat Periop REFERABLE.— The grantor by deed conveyed real estate 
to the grantee and her heirs providing that if the grantee should die 
without living children or descendants of children, then the land should 
revert to the living grandchildren of the grantor. The grantor then reserved 
to himself a life estate. He died. The grantee filed a bill against his 
grandchildren to have her title quieted. The deed was construed to give 
the grantee a fee subject to termination on the death of the grantee 
at any time without living children or descendants of children. From 
a decree dismissing the complainant’s bill, she appealed. Held, that a fee 
could be limited on a fee by deed but that the grantee, having survived the 
life tenant, had now an indefeasible fee simple. Decree reversed. Harder 
v. Matthews, 309 Ill. 548, 141 N. E. 442. 

With this decision, the last vestige of the doctrine of Palmer v. Cook, 
that a fee can not be limited on a fee by deed, has been eaten away. 
Palmer v. Cook, 159 Ill. 300, 42 N. E. 796. See Gray, Rute Acatnst Per- 
PETUITIES, 2 ed., § 68a, n. 10. The Illinois rule had already been deeply 
bitten into. Stoller v. Doyle, 257 Ill. 369, 100 N. E. 959. See Abbott v. 
Abbott, 189 Ill. 488, 498, 59 N. E. 958, 961. See Kates, Future INTERESTS, 
2 ed., § 462. As a canon of construction, where by will an absolute in- 
terest is clearly given to one presently or after an intermediate estate with 
a limitation over upon an event certain, such as death, clothed in contingent 
language, to avoid a repugnancy and to effectuate such language, the event 
is restricted to the contingency of its taking place within the life of the 
testator or during the preceding estate. Elliott v. Smith, 22 Ch. Div. 236; 
Kelley v. Kelley, 61 N. Y. 47; Briggs v. Briggs, 9 All. (Mass.) 516. 
See Britton v. Thornton, 112 U. S. 526, 532; Nat. Bank v. De Paw, 75 Fed. 
775, 778 (D. Ind.). Cf. In re Thompson’s Estate, 217 Pac. 127 (Cal.); 
Hawley v. Northampton, 8 Mass. 3. See 25 Harv. L. REv. 572; 4 Itt. L. Q. 
278. See Kates, op. cit., §§ 163, 530; 2 JARMAN, WILLS, 5 ed., 1564; 
THEOBALD, WILLS, 5 ed., 575. This is likewise true when the limitations over 
on death coupled with contingent events exhaust all possibilities, so that 
the divesting of the absolute interest on death is certain. Doe v. Sparrow, 
13 East, 359; Barrell v. Barrell, 38 N. J. Eq. 60; Caldwell v. Skelton, 13 
Pa. St. 152; Lachenmyer v. Gehlbrach, 266 Ill. 11, 107 N. E. 202. (Cf. 
Quilliam v. Union Trust Co., 131 N. E. 428, 132 N. E. 614 (Ind.). See 
Kates, op. cit., §§ 165, 167. But in England, where the limitation over 
is upon an event uncertain, the happening of the event is not restricted. 
O’Mahoney v. Burdette, L. R. 7 H. L. 388. See 2 JARMAN, op. cit., 1575; 
THEOBALD, op. cit, 577. In dealing with uncertain events a diversity exists 
in the American decisions. Through a misapprehension of the English law, 
some jurisdictions restrict the contingency to the life of the testator. 
Quackenbos v. Kingsland, 102 N. Y. 128, 6 N. E. 121; Stark’s Estate, 
264 Pa. St. 232, 107 Atl. 699; Frank v. Frank, 120 Tenn. 569, 111 S. W. 
1119. Cf. In re Field’s Estate, tog Atl. 677 (Pa.). See PoweLt, DevisEs, 
3 ed., 763. See 4 Minn. L. Rev. 375. And the existence of a prior estate 
is ignored. Stark’s Estate, supra. Cf. Lawrence v. Calam, 236 N. Y. 168, 
140 N. E. 232. But this diversity has vanished in substance for now 
the slightest evidence of intention is seized upon to achieve the English 
result. In re N. Y. L. & W. Ry. Co., 105 N. Y. 89, 11 N. E. 4092; 
Lawrence v. Calam, supra; Schnitter v. McManaman, 85 Neb. 337, 123 
N. W. 299; Vaubel v. Lang, 140 N. E. 69 (Ind.).. Cf. Hoggatt v. Clopton, 
142 Tenn. 184, 217 S. W. 657. Other states expressly adopt the English 
view. Britton v. Thornton, supra; Smith v. Kimball, 153 Ill. 378, 38 N. E. 
1029; Bacon v. Dickerson, 250 S. W. 807 (Ky.); Buchanan v. Buchanan, 
99 N. C. 308, 5 S. E. 430; Briggs v. Briggs, 199 Pac. 322 (Cal.); Rogers 
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v. Bailey, 76 N. J. Eq. 209, 73 Atl. 243, aff'd in 78 N. J. Eq. 589, 81 Atl. 
1134. See Kags, op. cit., §§ 164, 531. But if there is a prior estate, some 
of those jurisdictions hold that the presumptive intent of the testator was 
to restrict the gift over to its taking effect within the period of the prior 
estate. Edwards v. Edwards, 15 Beav. 357; Eakins v. Eakins, 229 S. W. 
130 (Ky.); Sheley v. Sheley, 272 Ill. 95, 111 N. E. 591. Contra, Gavin v. 
Carroll, 276 Ill. 478, 114 N. E. 927; Summers v. Smith, 127 Ill. 645, 21 
N. E. 191; Hampton v. Newkirk, 115 Atl. 656 (N. J.). Cf. Lee v. 
Robertson, 297 Ill. 321, 130 N. E. 774; Patterson v. Madden, 54 N. J. 
Eq. 714, 36 Atl. 273. See Kates, op. cit., § 533. And that presumption 
has been extended to deeds. Violet v. Purdy, 151 Ky. 307, 151 S. W. 920. 
Cf. Ames v. Smith, 284 Ill. 63, 119 N. E. 969. Strangely enough this 
enlightened court after adverting to the fact that the later Illinois cases 
were founded upon one where the limitations over exhausted all possibilities, 
refused to follow the correct decisions in the earlier cases which held that 
the gift over took effect whenever the contingency transpired. Lachenmyer 
v. Gehlbach, 266 Ill. 11, 107 N. E. 202; Sheley v. Sheley, supra; Ames v. 
Smith, supra. Cf. Shealy v. Wammoth, 115 Ga. 913, 42 S. E. 239. By 
so doing, the same result was reached as if it had been held that a fee 
could not be limited on a fee by deed. This undoubtedly weakens the 
decision. But the ratio decidendi cannot be ignored. 


EvIDENCE — EXPERT TESTIMONY — ADMISSIBILITY OF DECEPTION TESTS. 
— The defendant, on trial for murder, offered an expert witness to testify 
to the result of a systolic blood pressure test made upon the defendant. 
The offer was refused and the defendant excepted. He appeals from a con- 
viction. Held, that the result of the deception test was not admissible as 
expert testimony. Judgment affirmed. Frye v. United States, 293 Fed. 
1013 (App. D. C.). 

The principal case is the first reported decision involving the admissibility 
of psychological deception tests either to detect crime or to determine the 
credibility of witnesses. Twenty years ago the “association word and time 
reaction” test was first advocated. See MUnsTERBERG, ON THE WITNESS 
STAND, 73 et seg. But see John H. Wigmore, “The Psychology of Testi- 
mony,” 3 Itt. L. Rev. 399. Since then the psychologists have experimented 
with other tests, notably that of systolic blood pressure. See William M. 
Marston, “ Psychological Possibilities in the Deception Tests,” 11 Jour. 
Crim. LAw & CrIMINOLOGY, 551; Herbert S. Langfeld, “ Psychological Symp- 
toms of Deception,” 15 Jour. ABNorM. Psycu. 319. And a recent modi- 
fication of the blood pressure test is said to eliminate the possible emotional 
variations. See John A. Larson, “ Modification of the Marston Deception 
Tests,” 12 Jour. Crtm. LAw & CRIMINOLOGY, 390; 13 ibid., 121. However, 
these experimenting psychologists themselves admit that a wholly accurate 
test is yet to be perfected. Because of this admitted uncertainty the result 
in the principal case seems sound. See 2 WicmoreE, EvipENcE, 2 ed., § 875. 
But, when a deception test finally becomes scientifically accurate, it should 
be promptly recognized by the courts. And the application of the test need 
not violate the privilege against self-incrimination. For, even if the “ asso- 
ciation word” method were used, the reaction words would not be testi- 
monial. See State v. Eastwood, 73 Vt. 205, 211, 50 Atl. 1077, 1079; John- 
son v. Comm., 115 Pa. St. 369, 373, 305, 9 Atl. 78, 81. See 4 Wicmore, 
op. cit., § 2263. However, the use of the deception test might result in 
defeating the purpose of the privilege in that the prosecution would rely on 
the result of the test and not seek other sources of evidence. See 4 Wic- 
MORE, Op. cit., § 2251. And the value of any psychological test seems ques- 
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tionable unless the average juror becomes extremely discriminating. See 
Zechariah Chafee, Jr., “The Progress of the Law— Evidence,” 35 Harv. 
L. REv. 302, 300. 


Evipence — Hearsay: REGULAR CouRSE oF BusINESs — ADMISSIBILITY 
oF TRAIN-DESPATCHER’s SHEET. — In an action against the defendant rail- 
road company for injuring the plaintiff’s mule, to show that the defendant’s 
train caused the injury, the plaintiff was permitted to introduce in evidence 
the records of a train-despatcher of the Southern Railway Company, on 
whose tracks the defendant operated, showing that the defendant’s train 
was the only one passing the place where the injury occurred at the time 
it occurred. The record was compiled by the train-despatcher from 
reports of telegraph operators along the line, and the despatcher had no 
personal knowledge of the movement of the trains. It does not appear 
that the plaintiff produced the operators in court or explained their absence. 
From a judgment for the plaintiff, the defendant appeals. Held, that, as 
the despatcher had no personal knowledge of the movement of the trains, 
his report should not have been received in evidence.. Judgment reversed. 
Mobile & O. R. R. Co., v. Borden Coal Co., 98 So. 315 (Ala. App.). 

Lack of testifying knowledge on the part of the person making an entry 
in the regular course of business is not of itself reason for excluding the 
entry from evidence. Ribas v. Rubber Co., 37 R. I. 189, 201, 91 Atl. 58, 63. 
When both entrant and observer are present in court there is little difficulty 
in admitting the entries. Murray & Peppers v. Dickens, 149 Ala. 240, 
42 So. 1031; Moundville Lumber Co. v. Warren, 203 Ala. 488, 83 So. 470. 
Where the observer is absent, however, some courts refuse to admit 
regular account-book entries based on written reports of the observer, regard- 
less of the reason for the observer’s absence. Kent v. Garvin, 1 Gray 
(Mass.) 148; Atlas Shoe Co. v. Bloom, 209 Mass. 563, 569, 95 N. E. 952, 
954; Kaplan v. Gross, 223 Mass. 152, 111 N. E. 853. Other courts refuse to 
admit regular entries unless the observer’s absence is satisfactorily accounted 
for. Loveman, Joseph & Loeb v. McQueen, 203 Ala. 280, 82 So. 530. But 
such entries are admissible if the observer’s absence is accounted for. Ribas 
v. Rubber Co., supra; Donovan v. B. & M. R. R. Co., 158 Mass. 450, 33 N. 
E. 583; American Surety Co. v. Pauly, 38 U.S. App. 254, 272. The trend of 
modern authority is to admit regular entries without requiring the presence 
of the observer or an explanation for his absence. Chesapeake & Ohio 
Ry. Co. v. Stojanowski, 191 Fed. 720 (and Circ.); Louisville & N. R. R. Co. 
v. Daniel, 122 Ky. 256, 91 S. W. 691; French v. Va. Ry. Co., 121 Va. 383, 
93 S. E. 585; Fielder et al. v. Collier, 13 Ga. 496. See 3 Wicmors, Evt- 
DENCE, 2 ed., § 1530. See 18 Harv. L. Rev. 52; 20 Micu. L. Rev. 530; 22 
Mic. L. Rev. 266. Business convenience supports the latter decisions in 
view of the difficulty in ascertaining the identity and whereabouts of the 
numerous employees who contributed data, in taking employees from their 
places in the industrial organization for purposes of testifying, and in getting 
helpful testimony as to detailed data. See 3 Wicmore, EviIDENCE, 2 ed., 
8§ 1521, 1530; 1 GREENLEAF, EvIpENCE, 16 ed., § 120a; 4 CHAMBERLAYNE, 
MobpERN Law oF EvIvENcE, § 2881. Further, such regular entries, being made 
under conditions which call for habitual accuracy, which will render mistakes 
detectable, and which subject the observer or entrant to censure or loss of 
employment in case of inaccuracy, have sufficient guaranty of truthfulness. 
See 3 Wicmore, Evmence, 2 ed., § 1523. If particular circumstances re- 
quire cross-examination of any or all witnesses, the power to require such 
examination should be in the court’s discretion. See 3 WicMorE, EvIDENCE, 
2 ed., § 1530. The principal case is at variance with the trend of authority, 
sound legal principle, and business convenience. 
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FepERAL Courts — RELATIONS OF FEDERAL AND STATE Courts — Fep- 
ERAL INTERPRETATION OF STATE LEGISLATION. — The defendant was con- 
victed by the courts of Kansas for violation of § 19 of the Kansas Industrial 
Court Act, making it a felony for any labor union official to use his power 
incident to his official position to influence others to violate any provision 
of the Act or order of the Industrial Court. (1920 Kan. Laws, SPECIAL 
SESS., c. 29.) Subsequently, the Supreme Court of the United States 
declared unconstitutional the provisions for compulsory arbitration provided 
for in the Act, with which § 10, in itself inherently valid, is interwoven. 
The defendant brought a writ of error to the Supreme Court, alleging 
that §19 was not severable from the unconstitutional provisions and in 
conjunction with them violated the Fourteenth Amendment. Held, that 
although the Supreme Court has power to decide the severability of pro- 
visions of a state statute, the situation makes it more appropriate to leave 
the determination of the question ‘o the state court. Judgment reversed 
and vacated for the state court to pass upon the question. Dorchy v. State 
of Kansas, 44 Sup. Ct. Rep. 323. 

For discussion of the principles involved see NOTES, supra, p. 1120. 


INSURANCE — CONSTRUCTION AND OPERATION OF CoNDITIONS — INCON- 
TESTABILITY CLAUSE UNAFFECTED BY RULES GOVERNING STATUTE OF LIMI- 
TATIONS. — A beneficiary sued on a policy of insurance which contained a 
provision that it should be incontestable after one year from the date of 
issue. The year ended after the filing of the complaint, but before the filing 
of the answer setting up fraud. The beneficiary obtained judgment and the 
insurer appealed. Held, that the running of the period of one year limited 
for contest of the policy was not affected by the death of the insured or by 
the filing of the complaint within the year. Judgment affirmed. Humpston 
v. State Mutual Life Assur. Co., 256 S. W. 438 (Tenn.). 

In another case, on substantially identical facts, a beneficiary obtained 
judgment and the insurer appealed. Held, that the answer does not relate 
back to the date of the complaint so as to constitute a contest of the policy 
within the year. Judgment affirmed. Missouri State Life Ins. Co. v. Cran- 
ford, 257 S. W. 66 (Ark.). 

The death of the insured does not affect the operation of such an incon- 
testability clause. Mutual Life Ins. Co. v. Hurni Packing Co., 44 Sup. Ct. 
Rep. 90; Ramsay v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108. 
Contra, Mutual Life Ins. Co. v. Stevens, 195 N. W. 913 (Minn.). Cf. Jef- 
ferson Standard Life Ins. Co. v. McIntyre, 285 Fed. 570 (S. D. Fila.); 
Jefferson Standard Life Ins. Co, v. Smith, 157 Ark. 499, 248 S. W. 897. 
See 36 Harv. L. Rev. 223. Courts commonly look upon this contractual 
limitation as in effect a short statute of limitations. See Monahan v. 
Metropolitan Life Ins. Co., 283 Ill. 136, 140, 119 N. E. 68, 69. The extent 
of this analogy is now put to test, for the filing of a complaint suspends the 
running of the statutory period against a defensive claim. Lewis v. Turnley, 
07 Tenn. 197, 36 S. W. 872; Whittier v. Visscher, 189 Cal. 450, 209 Pac. 23. 
See 2 Woop, Lrmrrations, 4 ed., §§ 281, 282. Exceptions to statutory 
limitations, however, express public policy in mitigating the severity of a 
restriction imposed by law. Such policy is not involved where the limitation 
is contractual and voluntary. Thus, a clause restricting the time during 
which an action for insurance may be brought is not subject to the express 
or common-law exceptions to the statute of limitations. Riddlesbarger v. 
Hartford Ins. Co., 7 Wall. (U. S.) 386; Semmes v. Hartford Ins. Co., 13 
Wall. (U. S.) 158; Guthrie v. Indemnity Ass’n, 101 Tenn. 643, 49 S. W. 
829; Mead v. Phenix Ins. Co., 68 Kan. 432, 75 Pac. 475. Numerous dicta 
indicate a conception that the incontestability clause bars contest of the 
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policy unless the insurer brings an affirmative action or files a defense within 
the time limited. See Monahan v. Metropolitan Life Ins. Co., supra, 141. 
Cf. Northwestern Mutual Life Ins. Co. v. Pickering, 293 Fed. 496 (5th 
Circ.). Such a construction is reasonable and does no injustice. 


LEGACIES AND DEvISES— ADEMPTION — PROPERTY SPECIFICALLY BE- 
QUEATHED CONVERTED INTO GENERAL Funps By LuNAcy COMMITTEE. — 
The testatrix bequeathed to X certain distributive shares in the estates of de- 
ceased relatives. Subsequently she became insane. The money which rep- 
resented the shares was paid to her committee in lunacy and mingled with 
the general funds of her estate. The testatrix remained insane until the 
time of her death. The probate court decreed that the proceeds of the shres 
be distributed as a part of the residuary estate. This decree was affirmed. 
(In re Cooper’s Estate, 119 Atl. 634 (N. J.).) The executor of the legatee, 
X, appealed. Held, that the legacy, although specific, could not be adeemed 
by the committee so as to defeat the intent of the testatrix. Decree of 
affirmance reversed. Jn re Cooper’s Estate, 123 Atl. 45 (N. J.). 

In England, it was ‘well settled at common law that an ademption occurred 
when a person with authority to represent the insane testator converted the 
subject of the specific legacy into something else, even though the proceeds 
of the sale were preserved intact. Jones v. Green, L. R. 5 Eq. 555; In re 
Freer, L. R. 22 Ch. Div. 622. But there was no ademption when the con- 
version was made without authority. Taylor v. Taylor, 10 Hare 475; 
Jenkins v. Jones, L. R. 2 Eq. 323. And English statutes now prevent con- 
versions by lunatics’ conservators from working ademptions, except when 
money specifically bequeathed is otherwise applied. Jn re Walker, [1921] 
2 Ch. 63. See 16 & 17 Vict., c. 70, $119; 53 & 54 Vicr., c. 5, §123 [1]. 
In the United States there are similar statutes with respect to land. See 
In re Barnes’ Estate, 162 Mich. 79, 127 N. W. 37; Matter of Garlick’s Es- 
tate, 96 Misc. 653, 161 N. Y. Supp. 1113. See roro N. Y. Comp. Star. 2788, 
§9; 1921 N. Y. Civ. Prac. Act, §1383. Apart from such enactments, a 
material and authorized alteration of the character of the property be- 
queathed should be treated as an ademption. Hoke v. Herman, 9 Harris 
(Pa.) 301. Contra, Wilmerton v. Wilmerton, 176 Fed. 896 (7th Circ.). . Cf. 
Morse v. Converse, 113 Atl. 214 (N. H.).. The opposite result reached in 
the principal case savors of judicial legislation, since the New Jersey statute 
applies only to land. See rg1ro N. J. Comp. Stat. 2788, §9. The reasoning 
of the court is at variance with previous local intimations that the intent of 
the testator is not controlling. See Wyckoff v. Perrine, 37 N. J. Eq. 110, 
121,122. The animus adimendi was required by the Roman law. See Just. 
Dic. Lib. 2, Tit. 20, §12. But, in our law, it is obvious that there could 
rarely be an ademption if intention were stressed, for the testator intends 
to extinguish the legacy only when he himself alienates or destroys the 
thing bequeathed. Yet destruction by accident or by acts of third parties 
is admittedly effectual. Moreover, giving the legatee a pecuniary substitute 
is not what the testator intended. Since the intention must often fail, it 
should be no objection that the cause of its failure is, in this instance, the 
operation of law through the medium of a conservator acting within his 
authority. Cf. Ametrano v. Downs, 170 N. Y. 388, 63 N. E. 340. See, 
contra, 3 WOERNER, ADMINISTRATION, 3 ed., § 446. 


RECORDING AND REcistry Laws — Errect oF RECORDING Prior MorTGAGE 
AFTER CREATION OF LATER UNRECORDED Mortcace.—On January 10, 1918, 
A, the owner of certain land, gave a trust deed to B to secure loans made by 
B. This deed was not recorded until June 9, 1919. On June 2, 1919, A gave 
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a trust deed to the same land to C for a loan by C. C had no actual notice 
of the prior deed to B. C’s deed was recorded on June 13, 1919. The re- 
cording statute provided that an unrecorded instrument was void as against 
subsequent purchasers. (Hemincway’s Cope, §§ 2288, 2291, 2292.) C 
brought suit in equity, claiming priority over B with regard to the proceeds 
of the land covered by the trust deed. A demurrer to C’s bill was sustained, 
and C appealed. Held, that C, being a purchaser for value without actual 
or constructive notice of B’s rights at the time of the purchase, had priority 
over B regardless of priority of record. Reversed and remanded. Craig 
v. Osborn, 98 So. 598 (Miss.). 

Where recording statutes expressly provide that priority of record gives 
priority of right, or that recording of an instrument is necessary for the 
completion thereof, obviously the rights of successive grantees depend on 
priority of recording, and not on priority of grant. Crouse v. Mitchell, 130 
Mich. 347, 90 N. W. 32; Temple v. Osburn, 55 Ore. 506, 106 Pac. 16. 
Where there is no such express provision, and the statute merely provides 
that an unrecorded instrument shall be void as against a subsequent bona 
fide purchaser, the weight of authority (with which the principal case ac- 
cords) protects the subsequent bona fide purchaser regardless of priority of 
record. Steele’s Lessee v. Spencer, 1 Pet. (U.S.) 552; Swanston v. Washing- 
ton Trust Co., 41 Wash. 561, 83 Pac. 1112; De Courcey v. Collins, 21 N. J. 
Eq. 357; Steiner v. Clasby, 95 Ala. 91, 10 So. 240, rehearing denied in 95 
Ala. 95, 11 So. 294. In some jurisdictions, the rule is otherwise. Simmons 
v. Stum, to1 Ill. 454; Houlahan v. Finance Consol. Min. Co., 34 Colo. 365, 
82 Pac. 484. In the absence of any provision as to priority of record, the 
policy of the statutes seems duly observed by protecting one purchasing for 
value and without notice subsequent to the unrecorded instrument. Such 
statutes are statutes of notice and aim to protect subsequent bona fide pur- 
chasers against deceptive situations rather than to compel placing instru- 
ments on record. See Wess, Recorp or Titte, §§ 13, 14. 166. In this re- 
spect, the modern statutes in this country differ in policy from the early 
English statutes which were statutes of record. See Wess, op. cit., § 15. 
The minority opinion, however, is not without merit, for it does tend to 
enforce a general and speedy recording of instruments. See 2 Tirrany, 
REAL Property, 2 ed., § 567(m). 


RESTRAINT OF TRADE — SHERMAN Act — CoMBINATIONS BETWEEN APPLI- 
CANTS FOR Patents. — Several inventors having applied for patents on their 
inventions of asbestos brake linings or improvements thereon, the Patent 
Office declared that there were interferences among the several applications. 
While the ownership of the basic patent was still a matter of uncertainty, 
the inventors or their respective assignees entered into an agreement by 
which they were to become the incorporators of the Asbestos Brake Com- 
pany. Each assigned his rights and claims to the corporation and it was 
further agreed that the licensees of the patents to be issued should sell the 
manufactured articles at scheduled prices and should pay to the corporation 
certain monthly royalties. The interferences were settled and the patents 
issued to the new corporation. The defendant became a licensee and con- 
tracted to pay the stipulated royalty but failed to do so. The corporation 
neglecting to bring suit, the plaintiff, a stockholder of the Asbestos Brake 
Company, brings suit asking for an accounting and payment of the royalties 
due from the defendant. Held, that the pre-corporate agreement, and the 
license agreements made in pursuance thereof, were not in violation of the 
Sherman Anti-Trust Act. Accounting decreed. Massie v. Asbestos Brake 
Co., 123 Atl. 155 (N. J.). 

The primary purpose of the patent laws is, by giving to inventors a 
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monopoly on their inventions for a period of years, to stimulate invention 
and thereby benefit the public. See Rubber Tire Wheel Co. v. Milwaukee 
Rubber Works Co., 154 Fed. 358, 361 (7th Circ.). The monopoly thus 
created was not intended to be affected by the Sherman Anti-Trust Act. 
Bement v. Nat. Harrow Co., 186 U. S. 70, But that Act does strike down 
monopolies and combinations in restraint of trade which arise from private 
agreements. Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20. 
See Straus v. American Publishers’ Ass’n, 231 U.S. 222, 235. The purpose 
of the Act is to prohibit combinations which stifle competition, even though 
‘they have been formed with good intentions. See Jnternational Harvester 
Co. v. Missouri, 234 U. S. 199, 209. The monopoly possessed by the cor- 
poration in the principal case seems to fall between the two classes of 
monopolies suggested. What transpired after the Asbestos Brake Company 
became patentee was in itself legal. Bement v. National Harrow Co., supra. 
But the pre-corporate agreement which allowed it to become patentee of the 
several inventions was attacked as being in restraint of trade. On the whole 
it seems that the court was correct in upholding the validity of the agree- 
ment and allowing the plaintiff relief. The facts indicate that there would 
have been little, if any, competition between the several incorporators if 
they had waited and each received his patent individually. It also appears 
that the public instead of being harmed was benefitted by the agreement, 
for it made possible the production of a superior article under the com- 
bination of the patents which could not have been manufactured under any 
one alone. 


RULE AGAINST PERPETUITIES— REMAINDER TO SURVIVORS FOR LIFE— 
REMAINDERS IN PERSONALTY.— Bank annuities were settled in trust for 
Laura for life, upon her death in trust for such of her children or remoter 
issue born in her lifetime who should live to attain twenty-one, or in case 
of daughters, should marry, in such shares as she should by deed or will 
appoint. Laura at the time had no issue. Later by will she appointed that 
on her decease, the income should be divided among her three daughters, 
C, A, and E, and the survivors of them, until all three daughters should 
have died, and on the death of the last of them there was a gift over. The 
residue of her property she disposed of to her daughters equally. Laura 
died and then one daughter died. An originating summons was taken out to 
determine the validity of the appointment. One-third of the corpus was 
ordered distributed to the three daughters under the residuary clause. Held, 
that, the appointment being read into the settlement, the cross-life interests 
to the survivors upon the death of an unborn person were contingent and 
bad under the rule against perpetuities, as was also the gift over. Samuda’s 
Trust, [1924] 1 Ch. 61. 

The instant decision rides safely past the controversial maelstrom center- 
ing on the applicability of the rule against perpetuities to legal contingent 
remainders. In re Ashforth, [1905] 1 Ch. 535; Im re Frost, 43 Ch. Div. 
246; Abbiss v. Burney, 17 Ch. Div. 211. See JARMAN, WILLs, 6 Eng. ed.. 
303, 368; ibid., 5 ed., 218; Gray, THe Rute AGAINST PERPETUITIES, 2 ed.. 
§§ 116, 205, 284(2). See Albert M. Kales, “Several Problems of Gray’s 
Rule Against Perpetuities, Second Edition,” 20 Harv. L. REv. 192, 199. 
But future limitations after a life estate in personalty have frequently been 
asserted to be always executory. See WILLIAMS, PERSONAL PROPERTY, 16 
ed., 356; Lewis, PERPETUITIES, 97; FEARNE, CONTINGENT REMAINDERS, 10 
ed., 402, n. Cf. In re Tritton, 6 Morrell, 250. If executory, all future 
limitations, legal or equitable, of personalty to be enjoyed upon a remote 
event would necessarily be contingent and bad. See MARSDEN, PERPETUITIES. 
43, 44. But the better view is that such future limitations after a life 





1144° HARVARD LAW REVIEW 


estate analogous to vested remainders are vested. Loring v. Blake, 98 Mass. 
253; Evans v. Walker, 3 Ch. Div. 211. See Gray, op. cit., §117. See 
John C. Gray, “ Future Interests in Personal Property,” 14 Harv. L. REv. 
397, 414, 417. And on the mere wording of the gift hangs the important 
determination of whether they are to be so treated. See Gray, op. cit., 
§ 108(3). See Joseph Warren, “ Progress of the Law — Estates and Future 
Interests,” 34 Harv. L. Rev. 508, 510. A limitation of a descendible estate 
to survivors imports a condition precedent to vesting. In re Ashforth, supra. 
See Whitby v. Von Luedecke, [1906] 1 Ch. 783, 787. Cf. In re Hargrave, | 
43 Ch. Div. 401. Likewise in a case identical with the principal case, a 
limitation to “survivors” for life was held contingent. Whitby v. Von 
Luedecke, supra; In re Ramadge’s Settlement, [1919] 1 I. R. 205. See, 
contra, JARMAN, op. cit., 6 Eng. ed., 349 n.(y). Cf. Crawford v. Carlisle, 
89 So. 565 (Ala.). But where the limitation is for life, “survivors ” really 
embodies only the testator’s realization of the contingency that exists in all 
vested remainders for life that only survivors will enjoy. See Gooch v. 
Gooch, 3 D. M. & G. 366, 383; Whitby v. Von Luedecke, supra, 788. But 
see In re Ashworth, supra, 541. Cf. Webb v. Hearing, Cro. Jac. 415; 
Wiggins v. Perkins, 64 N. H. 36, 5 Atl. 904; Parker v. Ross, 69 N. H. 213, 
45 Atl. 576. See Gray, op. cit., §102. If such be the testator’s meaning, 
the remainder is vested and good. Ashley v. Ashley, 6 Sim. 358. But see 
Stuart v. Cockerell, 7 Eq. 363, 370. See Gray, op. cit., § 207. But where 
other contingencies than surviving exist, the foregoing reasoning is, of course, 
inapplicable. Re Crichton’s Settlement, [1912] 106 L. T. 588. 


SALES — CONDITIONAL SALES — SELLER’S RIGHTS AS AGAINST TRUSTEE IN 
BANKRUPTCY OF VENDEE WHERE VENDEE WAS AUTHORIZED TO RESELL. — 
The bankrupt was a dealer in automobiles. It borrowed money from the 
petitioner to pay for a shipment of cars. As security the petitioner took 
the bills of lading to the cars and thereafter delivered possession to the 
bankrupt under conditional sale agreements. A stipulation forbade the 
resale of the cars, but evidence showed this to be waived. The dealer 
became bankrupt, and the trustees took possession of the cars he still held. 
The referee in bankruptcy ruled that the trustee was entitled as against 
the petitioner. From this ruling, the petitioner brought this proceeding for 
review. Held, that where a vendee in a conditional sale is authorized to 
resell, and no notice is given the public that the vendee does not own the 
property, the reservation of title in the vendor is invalid as against the 
trustee in bankruptcy. Ruling affirmed. Jn re Massachusetts Motors Co., 
Inc., 294 Fed. 68 (D. Mass.). 

Where the vendor in a conditional sale either expressly or impliedly 
authorizes a resale by the vendee, the courts are uniform in holding that 
the later purchaser, if he purchased in good faith and paid valuable 
consideration, obtains a valid title to the property. Guaranty Security 
Corp. v. Eastern S. S. Co., 241 Mass. 120, 134 N. E. 364; Rogers v. White- 
house, 71 Me. 222. See WILLISTON, SALEs, 1 ed., § 329. But jurisdictions 
differ as to the rights of creditors of the conditional vendee. In some juris- 
dictions, creditors as well as purchasers may treat the sale as absolute. 
Loving Pub. Co. v. Johnson, 68 Tex. 273, 4 S. W. 532; Peek v. Heim, 
127 Pa. St. 500, 17 Atl. 984; Re Howland, 109 Fed. 869 (N. D. N. Y.). 
In others, the creditor succeeds only to the rights of the vendee. Misha- 
waka Woolen Co., v. Stanton, 188 Mich. 237, 154 N. W. 48; Triplett v. 
Mansur & T. Co., 68 Ark. 230, 57 S. W. 261; Perkins v. Mettler, 126 Cal. 
roo, 58 Pac. 384. An amendment to the Bankruptcy Act provides that 
trustees have all the rights of a creditor holding a lien or an unsatisfied 
judgment. See 36 Srat. at L. 838. See BLack, BANKRUPTCY, 3 ed., § 316. 
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The Supreme Court of the United States has held that the rights of a 
trustee in bankruptcy of a conditional vendee must be determined by the 
law of the particular state as to conditional sales. Bryant v. Swofford 
Bros., 214 U. S. 279. Thus in the instant case the law of Massachusetts 
should be applied. But it is doubtful what the law of Massachusetts 
is. Purchasers are clearly protected. Spooner v. Cummings, 151 Mass. 
313, 23 N. E. 839; Guaranty Security Corp. v. Eastern S. S. Co., supra. 
But there is no direct adjudication as to a creditor. But see Blanchard 
v. Cooke, 144 Mass. 207, 11 N. E. 83. In the absence of any decision 
or of any general statute requiring conditional sales to be recorded, it 
would seem that on common-law principles the ownership of the seller 
should be protected. Under either view, the result is unfortunate. Con- 
ditional sales are necessary to present-day business. A general recording 
statute is needed to obviate this difficulty. But see Reed v. Federal 
Finance Corp., 291 Fed. 679 (D. Mass.). 
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La Lutte JupictarRE pu CAPITAL ET DU TRAVAIL ORGANISES AUX Erats- 
Unis. By Edouard Lambert and Halfred C. Brown. Paris: Marcel 
Giard. 1924. pp. xiii, 469. 


The authors present a disturbing view of the participation by the United 
States Supreme Court in the economic struggle between labor and capital. 
The names attached to the volume give it an immediate importance. 
Professor Lambert is a leading continental authority in the field of com- 


parative law. To the weight of his name is added that of the Institut de 
Droit Comparé de Lyon, which has made the present work one of the 
jg of studies, published under its auspices, of English and American 
aw. 

By the publication of this work, authoritative French scholarship calls 
upon the continental European to witness a portrait of our highest court — 
a portrait in which Gallic courtesy has not wholly veiled the disillusioning 
and unflattering strokes. This, to the European, weighty study is one 
against which Americans cannot, in justice to the international reputation 
of our courts, set up any policy of intellectual isolation. Our scrutiny is 
required, whether for the ultimate acceptance or correction of the picture 
exhibited to the European public. 

The authors find that there has been an interference by the American 
courts in the wide-spread struggle for and against the unionization of 
American labor. They state that from the beginning of the present century, 
national associations of employers have sought to block the campaign of 
unionization by an appeal to the courts; that the Supreme Court responded 
to this appeal in 1908 and in subsequent years, and handed down a number 
of important decisions the effect of which was to check the progress of 
union organization; and that the Supreme Court, when thus engaged, must 
have felt that the spread of the union shop had become menacing and cal- 
culated to injure the bases of our national economic life. 

Of course, judges entertain private opinions, frequently vigorous, on the 
social merits of current social questions. MM. Lambert and Brown ap- 
parently think that these private opinions of citizens who happen to be 
judges influence, and sometimes determine, them as judges in favor of 
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such a disposition of judicial questions as will further their personal 
preferences on important economic issues. 

As to the specific suggestion of the authors with respect to the motivation 
of the Supreme Court justices in 1908, Americans who would seek to 
persuade European opinion to a contrary view must also dispose of em- 
barrassing American statements. At the beginning of 1908, Richard Olney, 
former attorney-general of the United States, published an article in 
which he quoted with concern a contemporary news-item: 

“*The Justices of the United States Supreme Court have taken counsel 
together regarding the present political tendencies, so far as they seem to 
the Justices to menace the Constitution, and have determined that upon 
the Supreme Court rests the burden of standing between the Constitution 
and popular passion. It is said that the recent. decisions of unconstitu- 
tionality of the Employers’ Liability Act and Erdman Compulsory Arbitra- 
tion Act affecting disputes between labor and capital are but the beginning 
of a series of decisions which those who propose that certain laws, recently 
declared unconstitutional, be so changed as to overcome their unconstitu- 
tionality, will meet.’ ” + 

The unionization issue, on which MM. Lambert and Brown believe that 
the Supreme Court was sympathetic with the employers’ associations in 
1908, is still the issue, avowed or implicit, in most of the important 
economic struggles which are being haled into court. It is sufficient to refer 
to the recent strikes in the steel industry, the shop crafts dispute of 
1922, the contests at the West Virginia coal mines, and the strike of the 
ladies’ garment workers in Chicago this year. 

However, the underlying emotional attitude of the members of the 
Supreme Court toward the social desirability of unionization may today 
be far different from that which the authors of the present volume saw 
in the decisions of the Supreme Court in 1908 and 1011. Chief Justice 
Taft formulated, in American Steel Foundries v. Tri-City Central Trades 
Council,? a statement not alone of the legality of unionization, but of its 
desirability and perhaps even of its necessity. 

This case is, however, treated by the writers as the result of a conciliatory 
attempt by the Chief Justice to bring to virtual unanimity a court which 
had been significantly divided in many other recent cases. This view disre- 
gards the experience of the present Chief Justice as joint chairman of the 
War Labor Board in seeking industrial peace by the channels of collective 
bargaining and arbitration— methods which postulate truly independent 
union organization. 

In spite of American Steel Foundries v. Tri-City Central Trades Council, 
the authors feel that the Supreme Court was in 1921 actually developing the 
anti-union principles which it had inaugurated in its decisions of 1908 * 
and 1o11.* In these earlier years, the Supreme Court for the first time 
sanctioned the “counter-boycott” invoked by manufacturers’ associations 
against the unions, — the application of the Sherman Act to their activities. 
The present volume expresses the opinion that the Supreme Court pro- 
ceeded to unjustifiable lengths in thus interfering with any peaceful methods 
adopted by workers for extending their organization. 

American Steel Foundries v. Tri-City Central Trades Council is flanked 








1 “Discrimination against Union Labor — Legal? ”, 42 Am. L. Rev. 161. 
See also President Roosevelt’s message to Congress, dated December 8, 1908 
(43 ConcresstonaL Recorp, Part I, pp. 20-22). 

2 257 U. S. 184, 209 (1921). 
3 Loewe v. Lawlor, 208 U. S. 274 (10908). 
# Gompers v. Bucks Stove & Range Co., 221 U. 8. 418 (1911). 
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on either side by other important decisions, rendered in the same year, 
dealing with industrial controversies. These decisions, in the view of the 
authors, emasculated the Clayton Act® and declared unconstitutional the 
more vigorous construction placed upon similar language by the Supreme 
Court of Arizona.® 

The authors feel that the true difficulty is not so much in the lan- 
guage of the statutes construed, or of the Constitution, or in legal prin- 
ciple, as in the judges’ conception of whether or not particular methods of 
economic pressure are “reasonable.” As the determination of such a ques- 
tion largely depends upon the economic facts, the authors stress the danger 
of court interference, the necessity of an attitude of strict neutrality on the 
part of the courts, in an economic conflict of such complexity that few of 
the judges have the factual understanding necessary to prevent an un- 
justified emotional reaction on their part. 

This very insistence on the judicial appraisal of the pertinent economic 
facts, as the determining factor in this legal field, leads the authors to 
express the expectation of an amelioration in the decisions of the Supreme 
Court. In a passage which may be traceable to the author of the work 
on Government by Judges,’ the principle of stare, decisis is held to be power- 
less to resolve once for all time the living and changing problems of 
industrial relations. Earlier decisions, inconsistent with each other, are cited 
as indicating that the courts can only retard, but not entirely prevent, 
social progress. The appeal from the social philosophy which underlies 
the judicial decisions criticised will be an appeal “from the ill-informed 
sovereign judge to the better-informed sovereign judge.” 

The work concludes with a statement of the forces which indicate proba- 
ble withdrawal of “the barrage directed by American courts against the 
advance of collective bargaining.” In addition to the growing domestic 
public opinion that the most which the Government can usefully do is to 
offer arbitration or to oblige the parties to discuss their disagreements 
before joint commissions or conciliators, the authors emphasize the inter- 
national aspect of the problem —the difficulty which a national jurispru- 
dence will experience in repressing methods of industrial struggle permitted 
by all other highly industrial countries. 

A new “spirit of realism and conciliation” is found in United Mine 
Workers of America v. Coronado Coal Co.® and in Pennsylvania Railroad 
Company v. U, S. Railroad Labor Board.® 

The vigorous and important dissents in the Supreme Court decisions 
criticised by the writers are an indication to them that the theories enun- 
ciated by a majority of the Court “have not yet concluded their period 
of groping or are about to enter the phase of decadence.” The decision 
in the Minimum Wage Case} is brushed aside as “an historical accident, 
a passing attack of impatience and of judicial ill-humor caused by the too 
rapid development of state minimum wage laws.” The discussion in the 
majority opinion, based on the Nineteenth Amendment, is regarded as an 
argument “the humor of which was not appreciated in equal measure by 
all the members of the Court.” 

A growing resistance on the part of some of the judges of the lower 
federal courts to the principles enunciated by the Supreme Court in this 





5 Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1021). 

6 Truax v. Corrigan, 257 U. S. 312 (1921). 

7 Epovarp LAMBERT, LE GOUVERNEMENT DES JUGES, ET LA LUTTE CONTRE LA 
LecIsLaTION SocIALE AUX Erats-UNIs. 

8 259 U. S. 344 (1022). 

® 261 U.S. 72 (1923). 
10 Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 
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general field is noted and treated as a solid indication that a better attitude 
is to be expected in the Supreme Court itself. Particular reference is 
made to the opinions of Judges Hough and Learned Hand when the 
Duplex case was before the Circuit Court of Appeals for the Second 
Circuit, and to the decision of Judge Amidon in Great Northern Ry. Co. 
v. Brosseau,” the “ courageous opinion” of “a judge of independent spirit 
and moved by a powerful scientific conviction.” 

At the same time ‘that reliance for more liberal decisions is based on 
expected changes in the attitude of the judges themselves, proposed me- 
chanical changes are discounted, such as the various proposals for curbing 
the power of the Supreme Court, or of a mere majority of the Court, to 
declare statutes unconstitutional. 

Max LowENTHAL. 





Lire oF RocER Brooke TANEY, CHIEF JUSTICE OF THE UNITED States. By 
Bernard C. Steiner. Baltimore: Williams and Wilkins Co. 1923. 


PP. 553. 


The judicial career of Chief Justice Taney as portrayed in this volume 
presents a view of the Supreme Court, and the place which it occupies in 
the American scheme of Government, of no little interest at this time. 
Few can fail to see that if that Court should ever lose its power and 
authority as the final arbiter of all questions as to the nature and extent 
of the powers conferred upon the Federal Government by the people of 
the several states in adopting the Constitution, the attempt made by the 
statesmen of the Revolution to establish that, which had never been known 
in the world before, viz., a “Government of Limited Powers,” will have 
proven a tragic failure. Once let the authority to declare an act of Con- 
gress void, because of its being in excess of the legislative power conferred 
upon Congress by the Constitution, be taken away, and Congress will 
have the actual legal power ‘to take away one after another, or all at 
once, the powers reserved to the several states in the Constitution, and “the 
Indestructible States” will have ceased to exist. 

Now this power and authority may be lost ‘n two ways. First, it may 
be taken away by an amendment to the Constitution adopted by the people 
themselves acting through their representatives in their respective state 
legislatures, or in conventions called for that purpose. Only a confirmed 
pessimist will believe that we are likely to be guilty of such folly as that. 
But it is conceivable that the actual power and authority of the Supreme 
Court might be lost in a second way. Powers, which are not used when 
the occasion for their exercise arises, ultimately cease to have any practical 
existence. A striking illustration of this is found in the history of the 
Parliament of Paris. 

We are accustomed to think of the Government of France prior to the 
French Revolution as having been an absolute monarchy,.and, for a con- 
siderable time prior to that Revolution, it was an absolute monarchy. 
When Louis XIV made the famous announcement, “L’état c’est moi,” he 
spoke the truth, for he actually was the “State,” — his will was law. He 
could issue such decrees as he saw fit and they became law. But it had 
not always been so. On fhe contrary, in the early days of the French 
Monarchy and for centuries, the Parliament of Paris constituted a part, 
and an essential part, of the law-making power of the Government. It 





11 Duplex Printing Press Co. v. Deering, 252 Fed. 722 (2nd Circ., 1918). 
12 286 Fed. 414 :°(D. N. D., 1923). 
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was a deliberative body, with the right to refuse to assent to any decree 
which the King might submit to it; and it frequently exercised that right. 
In the course of time, Kings came to the throne in France, who, when 
Parliament declined to approve or sanction such laws as they thought ought 
to be enacted as necessary for the public welfare, began to complain to 
the people. They were able to make the Parliament very unpopular, bring- 
ing great pressure upon it and finally so intimidating that body that it 
dared no longer to exercise any judgment of its own, but registered and 
approved every decree which the King saw fit to present to it, and thus 
sank to the level of a mere registering body. 

The thought is suggested that if, instead of allowing itself to be thus 
intimidated, the Parliament of Paris had continued to discharge its high 
functions as a part of the law-making power, unshaken by popular clamor 
or the “pressure of the passing hour,” it might have survived. 

The history of the Supreme Court of the United States, during the period 
both before and after Taney became its chief, would seem to furnish strong 
support for the proposition that, when once a Court such as this has 
demonstrated its courage and independence by a fearless exercise of its 
legitimate authority, in every case which calls for the exercise of that 
authority, it will secure the most commanding position; and that this may 
be true even though the decisions which the Court may occasionally feel 
compelled to render are extremely unpopular at the moment and make it 
subject to very bitter criticism. 

Thus when the Court was first confronted with the question whether it 
had power to refuse to enforce an unconstitutional law of Congress, a very 
large and influential party in the country vehemently denied the existence 
of any such power, indulging at the same time in angry threats against 
the judges who should dare thus to nullify “the will of the people” ex- 
pressed in laws enacted by their representatives in Congress assembled. 
Yet the Court, when the case of Marbury v. Madison came under its 
consideration, dealt with this question in a fashion which seemed to settle 
it for all time, and it was acquiesced in without further dispute by those 
who had most bitterly protested against the right to render it. 

From the date of that decision, which was rendered in 1803, until the 
decision in Dred Scott v. Sandford? in 1856, the prestige and authority of 
the Supreme Court continued to grow until it had attained a place in the 
minds of the people of the United States, which made it seem like treason 
to dispute the propriety of its judgments. 

The Dred Scott case was the outcome of a most bitter and persistent 
controversy over the question of the constitutionality of the Missouri 
Compromise. A very large portion of the people of the North, who opposed 
slavery, feared that if this restriction were once broken down, the “ slave 
power” would extend itself over that vast and unoccupied territory of 
the West to the exclusion of settlers from the free states. Free white 
labor would not go where the slave labor existed, and it might mean that 
people of New England and the north middle states would be excluded from 
all benefit from this territory. On the other hand, people of the southern 
states feared that unless some outlet were found for the increasing slave 
population in this western territory, there would soon be no room left in 
the South for white men who did not own slaves. Already hundreds of 
thousands of white men of the laboring class and the non-land-holding 
class mainly, had migrated to the West, and the situation was not a pleasant 
one to contemplate from either or any point of view. Such was the 
reverence, however, in which the Supreme Court was held at that time, 





1 x Cranch (U. S.) 137 (1803). 2 19 How (U. S.) 3093 (1856). 
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that it was believed, by at least some of its members, that a decision by 
that Court of this question one way or the other, would put an end to 
the controversy. We all know that it did not end the controversy, but on 
the contrary provoked an unparalleled storm of angry criticism. Yet the 
Court survived, and the decision was accepted as a law as long as it 
should stand unmodified by the Court itself. 

It is at least doubtful whether the decision of this case would have 
caused so much excitement, if it had been clear that it was necessary 
for the Court to pass upon the question of the constitutionality of the 
Missouri Compromise in order to reach it. It was argued by many — 
and the argument was difficult to answer — that having reached the conclu- 
sion that the plaintiff, being a negro, was not a “citizen” within the 
meaning of that term as employed in the Constitution of the United States, 
it followed that the federal court had no jurisdiction of the case, and it 
might have been disposed of on that ground alone. The Appellate Courts 
had been generally adopting the policy of not passing upon the constitu- 
tionality of any act of Congress or of any act of a state legislature unless 
necessary to the decision of a case; in departing from that practice, it 
seemed to many that the majority of the Supreme Court were making a 
political decision. 

All this is brought out with great fullness in Dr. Steiner’s book and a 
large — perhaps disproportionately large— amount of space is devoted to 
quotations from the numerous criticisms which were showered upon the 
Court, because of its action in that regard. On the other hand the book 
does rather scant justice to the remarkable record made by the Court 
under the leadership of Taney in dealing with the question involving the 
respective claims of the State and Federal Governments, although many, 
if not all, of these cases are referred to by the author in interesting fashion. 
A study of Taney’s opinions in these cases leaves upon the mind of the 
reader a conviction as to his absolute fairness and impartiality in dealing 
with these delicate questions, which it will be difficult to remove. 

Perhaps the two cases which illustrate this point in the most striking 
fashion are Ableman v. Booth,’ and Kentucky v. Dennison.t In the former 
case Taney vindicated the absolute and exclusive right of the federal courts 
to determine all questions arising under the Constitution of the United 
States, and the laws passed in pursuance thereof, in an opinion character- 
ized by a clarity of reasoning as well as an impressiveness of style which 
has perhaps never been exceeded. To quote from the Syllabus: 

“A habeas corpus issued by a State Judge or Court has no authority 
within the limits of the sovereignty assigned by the Constitution to the 
United States. The sovereignty of the United States and of a State are dis- 
tinct and independent of each other within their respective spheres of 
action, although both exist and exercise powers within the same territorial 
limits. When a writ of habeas corpus is served on a marshal or other 
person having a prisoner in custody under-the authority of the United States, 
it is his duty, by a proper return, to make known to the State Judge or 
Court, the authority by which he holds him, but at the same time, it is 
his duty not to obey the process of the State authority, but to obey and 
execute the process of the United States.” 

Since this decision no state official has ever attempted to interfere with 
the administration of justice in the federal courts. It might be called 
one of the main bulwarks of federal power. 

On the other hand, in Kentucky v. Dennison, a decision was rendered, the 
opinion being written by Taney and concurred in by the whole Court, 
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which defined the limits of the power of the Federal Government in a way 
which has had many interesting consequences. It will be remembered that 
in that. case the Governor of the State of Kentucky made application to 
the Supreme Court for a writ of mandamus to be issued to the Governor 
of Ohio requiring him to honor the requisition made upon him by the 
Governor of Kentucky for the return to Kentucky of a fugitive from 
justice, viz., a man who had been indicted by a Grand Jury in Kentucky 
for violating the law of that state by inducing a slave to leave his master. 
After a careful review of the subject, the Court held that the people of 
the several states, in adopting the Constitution of the United States, 
had not seen fit to confer upon that Government the power to compel 
the performance of this duty or any other duty resting upon a state 
official. 

Dr. Steiner makes the suggestion with reference to Taney’s opinion in 
Ableman v. Booth, that it may have been influenced somewhat by his 
pro-slavery bias, in that in the same opinion he held the fugitive slave 
law to be constitutional, thereby protecting the interests of the slave 
holder at the same time that he vindicated the rights of the Federal 
Government. The decision in Kentucky v. Dennison, however, does not 
justify the belief that Taney permitted his prejudices in regard to slavery, 
if he had any, to influence his decisions in cases affecting that interest. 
For the practical effect must have been greatly to diminish the value of 
slave property in the border states. 

On the other hand, the protection afforded to states against oppression on 
the part of the Federal Government by this decision, is well illustrated by 
the situation now existing in the United States, or rather in some of the 
states, regarding the National Prohibition Law. If that decision had been 
otherwise, Congress might have had the right to impose upon the police 
in states like New York, Maryland, or Massachusetts, the duty of enforcing 
the Volstead Act, thereby enormously increasing the expense of the gov- 
ernment of those states. 

Some of the comments made by this author upon the case of Ableman v. 
Booth are interesting as indicating that curious state of mind prevailing 
among those whose vision is still so far obscured by the feelings en- 
gendered by the Civil War that their eyes seem to be closed to the 
undisputed facts in history. He quotes, for instance, the following criti- 
cism of Taney’s opinion in that case by Professor Willoughby, in his 
work entitled, The Supreme Court of the United States: “Taney in 
his analysis of Government never got further back than the States. If 
we were to accept the reasoning found in Taney’s opinion, it was the 
people of the States and never the people in their sovereign capacity, who 
acted throughout the period of Constitution making from 1765 to 1789.” 

Now it will be obvious that the writer of this criticism was confusing 
matters of “reasoning” with matters of “fact” and that, by some process 
of reasoning, he had persuaded himself to believe that in this matter 
of Constitution making there had been action taken by the people of all 
the original colonies or states, acting as a single unit, as distinguished 
from action on the part of the separate peoples of the several states. As 
a matter of fact nothing of the kind ever happened. Never at any time 
was there any such action taken by the people of the whole country acting 
as a political unit. The Constitution was adopted, not by any vote of the 
people, the whole country acting as a unit, but by the people of the several 
states, each state acting for itself and none other and it became binding 
only upon such states and the people of such states, as had ratified it. 
Furthermore, there is no provision in the Constitution for any action by the 
people of the country as a whole. No Congressman, Senator, President 
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or any other official has even been elected or ever can be elected by 
the people in that sense. It is true that the Fifth Article authorizes the 
calling of a National Convention; but this is only for the purpose of 
proposing amendments to the Constitution, which cannot be adopted until 
ratified by three fourths of the states acting severally. Hence it was that 
John Marshall was moved to remark in his celebrated opinion in the case 
of McCulloch v. Maryland: © “ No political dreamer was ever wild enough 
to think of breaking down the lines to separate the States and of compound- 
ing the American people into one common mass.” 

Another instance of the effect upon the author’s judgment of his anti- 
pathy towards the institution of slavery is furnished by one of his com- 
ments. He admits that it was “rather unfair toward Taney,” to say that 
he, Taney, had said that “the negro had no rights which the white man 
was bound to respect”; and yet while quoting Taney’s actual language, 
he himself is guilty of the same unfairness, to say the least of it, when 
he comments that, “The phraseology [of Taney’s opinion on this point] 
was unfortunate and the sentiment false and inhuman, though it was 
uttered by a humane and truthful man.” In making this comment, he seems 
to shut his eyes unintentionally to the plain meaning of the very words of 
the opinion which he quotes. Those words as quoted by him are as follows: 
“He, Taney, stated that for more than a century before the Declaration 
of Independence and the Constitution were adopted, negroes had been re- 
garded as being of an inferior order and altogether unfit to associate with 
the white race, either in social or political relations and so far inferior 
that they had no rights which the white man was bound to respect, and 
that the negroes might lawfully be reduced to slavery for his benefit.” 

Now, it is of course perfectly obvious that in using the language thus 
quoted, Chief Justice Taney was not expressing his personal feeling or 
sentiment regarding the negro. On the contrary, his comment on the treat- 
ment of slaves and of the negroes generally, as recorded in this very 
volume, shows conclusively that his sentiments were exactly the reverse, 
and had always been so. What he was doing was stating what he at any 
rate believed to be a historical fact as to the social and political status 
which the negroes had occupied nearly a hundred years before, i.e., at 
the time of the adoption of the federal Constitution. He may have been 
wrong in his facts— that is a question with reference to which the con- 
troversy may never end—but to record him as having uttered these 
words as an expression of his own sentiment, his feelings towards the 
negro race, is to hold him up to the world as an unfeeling monster, 
and to do him a cruel «injustice. 

It is only fair to the author to say, however, that no one can read his 
book as a whole without realizing that he is seeking to do justice to the 
admirable qualities and the splendid character displayed by Taney both 
as a practicing lawyer and as a judge. 

Indeed the book is a very valuable one, in that the author has been at 
great pains to give the details of Taney’s work both at the bar and on 
the bench with a completeness rare among biographers, so that the lawyer 
is furnished with the means of forming his own opinion and reaching his 


own conclusions. W. L. MarBurvy. 
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THe PrINcIPLES OF INTERNATIONAL Law. By T. J. Lawrence. Seventh 
Edition. Revised by Percy H. Winfield. New York: D. C. Heath 
and Co. 1923. pp. xix, 766. 


The death of Canon Lawrence in 1919 came at a time when the science 
of international law was in more need than ever of his sound judgment and 
scholarly attainments. Dating from his earliest lectures at Cambridge in 
1883, Dr. Lawrence had represented among students of international law the 
rare combination of accurate research and singular grace of expression, of 
logical discrimination and constructive idealism, of an understanding of 
present facts and a conviction of the possibilities of future progress. Dur- 
ing the -World War he delivered a series of lectures which were published 
under the title, The Society of Nations, in which he reaffirmed his belief in 
the ultimate triumph of international law over the forces of nationalism. 
In a later volume, The League of Nations, Lawrence stood forth as a firm 
supporter of the new organization; and while his study of history made him 
see dangers ahead and led him to check the idealism of many of the advo- 
cates of the League, he maintained the soundness of the principles upon 
which the League rested and had faith in its ultimate success. 

Professor Winfield has done a good service in bringing up to date the 
most useful of Lawrence’s numerous volumes. First published in 1895, 
Lawrence’s Principles of International Law was promptly recognized as an 
accurate and scholarly study of the subject, presented in unusually readable 
style and characterized by originality in its analysis of principles and im- 
partiality in its discussion of controversial issues. The fourth edition of 
1910 departed considerably from the earlier editions, laying emphasis upon 
the great progress which had been made in the development of arbitration 
as a means of settling international disputes, pointing out the importance 
of the Hague Conferences as a “ new organ” of the Society of Nations, and 
predicting that within a generation “the periodical convocation of an in- 
fernafiona legislature will be as much a matter of course as the sending of 
diplomatic missions or the negotiation of important treaties.” 

After a summary of the nature, history, and sources of international law 
in Part I, Lawrence subdivides his subject into a study of the rights and 
obligations of nations connected successively with independence, property, 
jurisdiction, equality, and diplomacy (Part II). The classification is open 
to criticism, but it is only fair to say that the science of international law 
is as yet in its infancy and that no consistent classification of legal relations 
as between nations has been worked out by scholars, or been given any de- 
gree of consideration by international conferences. An unpardonable defect 
in Lawrence’s scientific method, however, is his classification of arbitration 
under Part III, “The Law of War.” Arbitration and war are, indeed, both 
forms of procedure, but forms differing so widely in their legal nature and 
in their practical results that they should rather be placed in the sharpest 
contrast than presented so as to suggest that war is the normal procedure 
and arbitration merely a desirable alternative. 

Professor Winfield’s revision has been thorough-going. The original text 
on the whole remains intact; but occasional lengthy insertions, such as those 
on Egypt, the League of Nations, Submarines, and Blockade, help greatly 
to bring it up to date. In addition, there are numerous footnotes inserted 
by the editor, giving references to recent international events, diplomatic 
incidents, and judicial decisions. The work has been well done, the editor 
being himself a competent scholar. C. G. FENWICK. 
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CASES ON THE LAW oF PARTNERSHIP AND OTHER UNINCORPORATED BusiI- 
Ness Associations. Selected and Annotated by Judson A, Crane and 
Calvert Magruder. Indianapolis: The Bobbs-Merrill Co. 1924. pp. 
xill, 974. 


This book is the result of the codperation of two teachers of the law of 
Partnership. Such codperation in the production of case books is very 
fortunate. Although the man who makes two blades of grass grow where 
one grew before may be a benefactor of humanity, a similar duplication of 
case books, like the duplication of telephone companies in the same city, 
is a doubtful gain. One editor shrinks from making abundant use of 
another’s cases and footnote material, so that the student gets less. knowl- 
edge from a book by either editor than he obtains when the two combine 
forces. A still greater advantage of codperation is the economy of effort. 
The preparation of a case book requires immense, labor, and subtracts 
seriously from the time which the law teacher could more fruitfully devote 
to articles and text-books. It is well worth while to reduce this labor by 
half. Furthermore, codperation has, in this instance, made it possible for 
both editors to avail themselves of the material in Ames’ Cases on Part- 
nership, which would have been impossible if they had produced competing 
case books. It is to be hoped that this book and Smith and Moore’s 
Cases on Bills and Notes will encourage codperative case books in other 
branches of the law. 

The proper place of partnership in the law school curriculum is a ques- 
tion of much difficulty. Much may be said for regarding it as a sub- 
division of the broader topic of Association and combining it with Corpora- 
tions. H. A. Smith’s book on Associations! shows the wide scope of the 
principles which are common to the two courses. Yet it seems probable 
that the differences are as great as the similarity, and that the injection 
of the difficult problems of the incomplete firm entity into a course on 
Corporations would only confuse the student. It cannot be too frequently 
emphasized that the best logical arrangement of legal topics is not nec- 
essarily the best pedagogical arrangement. The difficulties of two related 
subjects may be such that the student can best master them separately, 
and perceive as he goes along in each course the essential links between 
them. 

Another course which Partnership overlaps is Agency. The problems 
of scope of authority arise in both in much the same way. Yet the 
same problems also occur in that portion of the course in Persons which 
deals with the husband’s responsibility for purchases by the wife not 
covered by his quasi-contractual liability for necessaries. Here again it 
may be more profitable for the students to draw analogies from one 
course to the other than to study them in combination. 

Until the arguments for uniting Partnership with other courses have 
been more fully worked out, the old-fashioned plan of keeping it as a 
separate course seems best. One extension the editors have wisely made. 
They have included other kinds of unincorporated business associations, 
which are covered by chapters on Limited Partnerships and Limited Part- 
nership Associations; Unincorporated Joint Stock Companies and Business 
Trusts; and the So-Called “ Joint Adventure.” It might have been ad- 
vantageous to include also unincorporated associations not organized for 
profit such as churches, clubs, and trade unions. Trade unions, however, 
involve many legal principles having no connection with partnership and 
so are best relegated to a distinct course on Labor Law. The analogous 





1 Law oF AsSOCIATIONS, CORPORATE AND UNINcorPoRATE (Oxford, 1914). 
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problems of church organization, which have been so fruitfully dis- 
cussed by Laski and other writers on political theory, do not arise suffi- 
ciently often in a lawyer’s practice to require treatment in a course; and 
cases relating to clubs fit well into Equity.’ 

Although this case book makes occasional use of the material in Ames, 
it is in no sense a revision, but an altogether new case book. The arrange- 
ment is entirely new and a very large number of the cases have been 
decided in recent years. One occasionally misses stimulating old friends 
like Locke v. Lewis, Knox v. Gye* and In re Rowland & Crankshaw,' but 
they are adequately summarized in footnotes and are replaced by new 
cases involving the same problems. Thus, the points raised by the opin- 
ions in Knox v. Gye are discussed in a late Privy Council case substituted 
by the editors, which probably has the most unpronounceable name that 
ever occurred in a case book, Gopala Chetty v. Vijayaraghavachariar.® 

A few criticisms may be made on the form of this case book. The 
students’ eyes have to be considered in a book which is studied intensely, 
but the cost of printing in recent years has obliged all editors of case 
books to avoid large type and put a good deal of material on a page. 
The size of the type sometimes seems a smaller factor in easy reading than 
the space between the lines, and in this instance they are pretty close 
together. The omission of names of cases from page headings makes it 
difficult to find rapidly the case which one wants. The table of contents 
does not give the page numbers of chapters, but only of subdivisions, 
which is a distinct hindrance to finding a chapter which has no subdivision. 
On the other hand, the index is admirably complete, perhaps fuller than 
in any legal case book previously published — see for instance the entries 
under “ Particular trades, professions or occupations ” ; — and the Uniform 
Partnership Act and Uniform Limited Partnership Act have been inserted. 

The opening chapter on the formation of a partnership begins like 
Ames’ book with the problem of what constitutes a partnership. The 
editors have, however, departed from Ames’ method of presenting a con- 
siderable number of early cases in chronological order so as to show the 
historical development of the law on this matter. While history may be 
overworked in a case book, the student gains much from studying at least 
one problem in a course by the evolutionary method. The doctrine that 
a person who shares in the profits is a partner is particularly adapted to 
this method, because here the past has laid on the present the grip of a 
dead hand which has not yet been wholly shaken off. Consequently, one 
regrets that the editors have not followed Ames’ method in this topic, 
at least at the outset, and particularly that they have omitted Waugh 
v. Carver.? 

The remaining sections of this chapter on Capacity to Become a Partner, 
Formalities of Organization, and Legality of Purpose are excellent. For 





2 Pounp, Cases on EquiraBte RELIEF AGAINST DEFAMATION AND INJURIES TO 
PERSONALITY, 53 ef seq. 

8124 Mass. 1 (1878), Ames, Cases on Partnership, 584. Crane and 
Magruder give instead Janney v. Springer, 78 Iowa 617, 43 N. W. 461 (1889), 
at page 270. 

#L. R. 5 H. L. 656 (1872), Ames, Cases on Partnership, 163. See CRANE 
AND MAGRUDER, 570. 

5 L. R. 1 Ch. App. 421 (1866), Ames, Cases on Partnership, 144. See 
CRANE AND MAGRUDER, 743 n., using instead In re Pinson & Co., 180 Fed. 787 
(N. D. Ala., 1910). 

6 [1922] 1 A. C. 488, Crane and Magruder, 569. 

7 2 H. Bl. 235 (1793), Ames, Cases on Partnership, 6. See CRANE AND 
MAGRUDER, 40. 
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instance, a case is inserted*® on the capacity of a corporation to become 
a partner, a question which is likely to be of continued importance. 

Chapter II, Partnership Property, is well subdivided. The topic of 
separate creditor’s attachment of partner’s interest is now expressly covered 
by the Uniform Partnership Act, so that the historical method has been 
wisely rejected. On this point, the provision of the Act is likely to render 
the old law wholly obsolete, whereas section 7, on what constitutes a part- 
nership, could only attempt to state general considerations and hence 
leaves a wide scope for application, which is liable to be warped by the 
persistent influence of Waugh v. Carver. Chapter III deals with the power 
of partners to bind the firm in various ways. Mr. Ames left this subject 
to the end of his book, but in view of the frequency with which the points 
involved arise in other portions of the book, its earlier location seems 
sensible, although the relative easiness of the problems furnishes a practical 
argument for treating them at the end of the course. It is always pleasant 
to let the students roll down hill, as it were, in the weeks preceding the ex- 
amination, when it is difficult to get them to direct their attention to very 
difficult new topics. 

It was a noticeable defect of Ames’ book that the cases dealt largely 
with dead partnerships. The relations of firm and partners were studied 
chiefly from decisions about partnerships which had been dissolved by in- 
solvency or death. The important practical problems of the rights and 
duties of partners in a going concern were often left for incidental treat- 
ment. The present editors have treated such questions admirably. Thus 
there is a section on the powers of a majority of partners to bind the 
firm, and a chapter on the relation of partners inter se in the conduct of 
the business, with sections on the duty of highest good faith and on partici- 
pation in management, diligence and skill, consultation inter se, etc. 

Chapter IV on Nature and Enforcement of Partnership Obligations, 
deals with a technical but important procedural subject which was hardly 
touched by Ames. The note on non-joinder of a partner (307) is particu- 
larly good. Some phases of this chapter have just been covered by 
Professor Magruder and Mr. Roger S. Foster in their article, “ Jurisdiction 
over Partnerships.’’ ® 

Chapter VI, Causes of Dissolution, contains an interesting case!° on 
the effect of war. 

Chapter VII, Liquidation and Settlement of Solvent Partnerships, wisely 
includes much material on goodwill. War problems are also involved in this 
chapter, and are illustrated by Stevenson v. Aktiengesellschaft™ and 
Rodriguez v. Speyer Bros.1* The section on dissolution by death contains 
a subdivision on the fiduciary position of surviving partners, in which Stem 
v. Warren** is given. In addition to the numerous cases on accounting 
on dissolution in this chapter, the editors have treated in an earlier section 
the problem of accounting without dissolution.'* A reference might have 
been given to the interesting discussion in the Juridical Society Papers.'5 
The National Bankruptcy Act of 1898 has raised many questions of statu- 


8 Whittenton Mills v. Upton, 1o Gray (Mass.) 582 (1858), Crane and 
Magruder, 87. And see or n. 

® 37 Harv. L. Rev. 793. 

10 Rossie v. Garvan, 274 Fed. 447 (D. Conn., 1921), Crane and Magruder, 





423. 
11 Hee) A. C. 239, Crane and Magruder, 506. 
12 [1919] A. C. 59, Crane and Magruder, 511. 
18 227 N. Y. 538, 125 N. E. 811 (1920), Crane and Magruder, 563. 
14 Lord v. Hull, 178 N. Y. 9, 70 N. E. 69 (1904). 
15 J. M. Ludlow, “ On the mercantile notion of ‘the firm,’ and the need 
of its legal recognition,” 2 Jurm. Soc. Pap. 40, 56 (1857). This article is 
perhaps the best argument yet made for the entity view of a partnership. 
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tory construction. These are collected in a separate chapter. There are 
sections on the general rule of priority, the exceptions to it, the proof 
of claims by the partnership and separate estates inter se, and the proof 
by a partner against the estate of a co-partner. Since some interesting 
cases do not readily admit of classification, the editors have wisely in- 
cluded a chapter on Miscellaneous Partnership Problems under the Federal 
Bankruptcy Act. 

The difficult problems of partnership by estoppel receive extensive 
treatment in nearly fifty pages of Chapter IX. Of the remaining chapters, 
on Limited Partnerships, Joint Stock Companies and Business -Trusts, and 
Joint Adventures, the cases on Business Trusts are of especial value. 

This portion of the book ought to lead to its purchase by many law 
offices. The profession has not sufficiently realized the advantage of case 
books in a practitioner’s library. Many of the cases are not accessible 
in bar libraries outside of large cities. The footnotes contain references 
which are not elsewhere collected and which are the result of a discriminat- 
ing search of authorities by highly trained lawyers through years of 
teaching. Furthermore, the reviewer knows several successful practitioners 
who always begin the investigation of a legal problem by reading the leading 
cases thereon collected in a case book, and then go on from these starting 
points to the authorities cited in the footnotes and to the text books and 
digests. The student who sells his case book practically throws away the 
best nucleus of a law library. The wise practitioner adopts the contrary 
course of purchasing new case books in his specialized field as they appear. 

Two features of the present book deserve especial commendation. First, 
the footnotes collect significant decisions without attempting to be ex- 
haustive. Completeness in the enumeration of decisions on a point may 
best be left to digests and encyclopedias with their facilities for keeping 
up to date. The editor of a case book should instead give the decisions 
which are most worth reading, as well as references to law review material 
which could not otherwise be known except by a diligent search of the 
indexes to periodicals. Sad experience proves that law students make very 
little use of the footnotes to case books, but when well compiled, they 
rallye cg to the law teacher. The present editors have fulfilled their 
task well. 

Secondly, many cases of non-trading firms have been included. Especially 
useful are the decisions on law firms. Among the points covered are, 
authority of one partner to purchase law books (207 n.), to contract to 
collect a note without charge (215 n.), liability of a law firm for pro- 
fessional negligence or misconduct of a partner (222 n.), implied authority 
to borrow money (242), dissolution of a law firm by operation of law 
when a member becomes a judge, and the effect of his becoming a district 
attorney (429 n.). settlement of a law firm engaged in pending litigation 
(463) and the right to use the name of a dissolved firm (493), compensa- 
tion to a surviving law partner (547, 552, 553). 

Some law school courses fall into separate compartments. The problems 
in one topic do not recur in others. Partnership has the advantage 
of being a unified subject in which the class returns to the same problems 
over and over throughout the year. Thus the questions raised in the 
editors’ first chapter on the formation of-a partnership recur in the cases 
on business trusts, and the problems of the second chapter on partnership 
property are involved in the liquidation of solvent and bankrupt partner- 
ship. Even with Ames’ old cases, the pleasure of continually threshing 
out these difficulties was very great, and the reviewer cannot repress some 
envy for teachers who can go through this delightful process with the 
abundant new material provided by Messrs. Crane and Magruder. 

Z. C., JR. 
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Stock ExcHANGE Law. By Samuel P. Goldman. New York: The Ronald 
Press Company. 1923. pp. 497. 


Mr. Goldman has planned his book, as he says in his preface, “ not 
only for the use of lawyers interested in stock exchange law, but also for the 
use of all laymen concerned in stock transactions.” With these purposes 
in mind, the author has clearly, and in detail, set forth the organization 
and method of operation of the New York Stock Exchange, and has sum- 
marized a number of statutes and decisions concerning the relation between 
stockbroker, and customer. He has made no attempt to orientate the 
Exchange with respect to the economic system of which it forms so im- 
portant a part, nor has he undertaken to consider critically the principles 
underlying the legislation and cases which he cites. He has, however, 
given a.valuable digest of the law pertaining to stockbrokerage transactions, 
and his exposition of the intricacies of the Stock Exchange has the welcome 
explicitness of subway arrows in the labyrinth of the Minotaur. 

Mr. Goldman describes in full, in the first part of his book, the smooth, 
efficient functioning of the Exchange. He sets forth its government, the 
rules relating to membership, the nature and purposes of the various com- 
mittees, and the method of procedure in Stock Exchange transactions. He 
tells also of the place and manner of operation of the Stock Clearing 
Corporation. There are copious notes, which give not only the citations of 
the by-laws or regulations upon which the text is based, but also abstracts 
of cases in which the points under discussion have been considered. In 
some instances Mr. Goldman compares the New York Institution with the 
London Stock Exchange, and cites some of the English cases. His treat- 
ment of the subject-matter is well planned and succinct. 

The second part of the book, which deals with the statutes relating to 
stockbrokers and the decisions under the statutes, is necessarily less co- 
herent. These chapters are confined, almost exclusively, to legislation with 
respect to the New York Exchange. It would seem that their scope 
might profitably have been broadened to outline the trend of legislation 
with respect to stockbrokers in other states, and even to indicate the ex- 
tent of legislative restrictions upon dealings in the Berlin and Paris Bourses. 
Mr. Goldman refrains from advancing his views on the desirability of 
legislation with respect to stockbrokerage transactions, or the direction 
which legislation should take. He does, indeed, emphasize the fact that the 
proportion of stockbrokerage failures is small. It is equally true, however, 
that these failures, when they do occur, are far-reaching in their effects 
and have worked considerable hardship, particularly in recent years, upon 
modest investors who were led to embark upon purchases of stock on the 
“partial payment” plan. Stockbrokers occupy a fiduciary position, and 
the public is entitled to every reasonable precaution that the trust relation 
be not breached. Punitive legislation is not always sufficient. There is 
much to be said‘ for a system of general supervision with respect to margin 
transactions at least, so that it shall be mandatory for brokers to keep in 
their possession or control enough securities to satisfy their obligations. 

Mr. Goldman devotes the third part of his book to a summary of a num- 
ber of decisions growing out of stockbrokers’ transactions. The definitions 
of brokerage terms with which this section begins are interesting philolog- 
ically as well as legally. There is a chapter on general legal concepts, 
another on margin transactions and a third on customers’ remedies. Many 
of the cases are abstracted in the notes, and the text, throughout, maintains 
a high standard of conciseness and clarity. 

The most important feature of the relation between broker and customer 


1 See E. Irving Smith, “ Margin Stocks,” 35 Harv. L. Rev. 485. 
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at the present time is the contract or receipt the customer signs at the 
inception of the transaction. A printed slip of paper, with the customer’s 
signature, may make ephemeral the bulwarks which the common law has 
erected for his protection. Various types of these contracts have been 
considered by the courts, particularly during recent years, and in some 
instances the broad privileges which they purport to give the broker have 
been upheld. Hundreds of customers who would otherwise have had a 
preferential status with respect to securities which survive bankruptcy 
are often reduced to the rank of general creditors by virtue of such agree- 
ments. Mr. Goldman has considered some of the cases dealing with these 
contracts in various chapters; but from the practical point of view of the 
layman, for whom, in part, his book is written, as well as from the stand- 
point of the law of contracts, a chapter giving such agreements a more 
connected and more comprehensive treatment would have been very much 
worth while. 

The remaining parts of the book, which are in the nature of appendices, 
set forth in full the published regulations of the New York Stock Exchange, 
the certificate of incorporation and the by-laws and rules of the Stock 
Clearing Corporation, and give excerpts from the New York statutes re- 
lating to stockbrokers and pertinent portions of the United States Revenue 
Acts. A full table of cases and statutes, a bibliography and an excellent 
index complete a work which should be as interesting to laymen as it is 
suggestive and helpful to lawyers. 

REUBEN OPPENHEIMER. 





MANUEL DE Droit INTERNATIONAL Prive, A L’USAGE DES ETUDIANTS DE 
Licence. By A. Pillet and J. P. Niboyet. Deuxiéme fascicule. Paris: 
Librarie de la Recueil Sirey. 1924. pp. 323-792. 


The joint work of two distinguished members of the French faculties of 
law, Professors Pillet and Niboyet, is here applied to the making of a 
book intended merely for the student, as a means by which he may acquire 
knowledge of the subject for admission to the bar. It is true that the 
matter in this book is of practical value, and that the book might well be 
used by the investigator who wishes to acquire an adequate knowledge of 
the French law on the subject; but it is undoubtedly prepared with a view 
to the needs of the student. 

This is the second part of the Manuel containing a treatment of the 
Conflict of Laws and the Recognition of Vested Rights. These topics, 
in the view of the learned authors, are a part only of Private International 
Law, which includes also the subjects of Nationality and of the Rights of 
Foreigners. Taken together they correspond rather closely to our own 
topic, Conflict of Laws. 

In the use of these terms by the authors the phrase “conflict of laws” 
is confined to a study of the creation of rights; while the question of the 
enforcement abroad of created rights is dealt with in the second half 
under the title, Recognition of Vested Rights. 

The treatment of the subject begins with a recognition of the fact that 
in a court the question of the conflict of laws is purely a question of the 
local law; that no law can prevail in any state as the particular law applied 
in its courts, except its own law. “ Pour qu’une loi étrangére s’applique en 
France il faut que le souverain francais le décide.” (p. 327) The authors 
thus adopt the suggestion of Zitelmann, which has always been the view 
of the common-law writers, that no law can prevail of its own force 
within another state, but the only effective law is the law of the court itself. 
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This leads naturally to a consideration of the jurisdiction (competence) of 
a state to apply its law, and jurisdiction is divided into legislative and 
judicial jurisdiction. : 

A historical and philosophical statement of the doctrines of the old and 
the modern schools follows. The authors divide the schools of thought 
on the subject of the present day into three: first, the territorial school 
of the common law; second, the personal school, which prevails in Italy; 
third, what may be called the eclectic school, the prevailing one in France, 
of which the most distinguished present exponent is Professor Pillet him- 
self. But the authors point out that these distinctions are purely theoret- 
ical, and that in each state the courts administer the view which the courts 
themselves take; and through the doctrine of public order are very apt, as 
a matter of fact, to follow the territorial view. 

Coming to a study of the Conflict of Laws, proper, the authors take up 
successively the two problems: first, a right must have been created by 
some law; second, that law must have had jurisdiction to create it. These 
two requisites, they say, are always present. In this particular the authors 
are in accord with the most profound suggestion of one of the most acute 
scholars of his time, Bustamante, who says that the jurisdiction of law 
to create rights and the question of what law has created a right are two 
sides of the same shield; that before a law can create a right the power 
of the law to do so must be proved, and if the power of the law to create 
a right is proved, it still remains to inquire whether it has done so in 
the particular instance. That a study of the jurisdiction of a state to create 
rights is as important as any portion of the subject is here very profitably 
emphasized. 

The authors are also among the first to insist upon a separate treatment 
for the creation of rights and for their recognition and enforcement abroad. 
The principle that because of their rules of public order, or for other 
reason, a state may recognize the authority of a foreign-created right with- 
out enforcing it is here insisted on and acutely dealt with. 

These topics occupy about one-fourth of the volume; the remaining 
three-fourths are devoted to a study of the positive French system of 
the Conflict of Laws. This is intensely interesting to a common lawyer not 
only because it gives in small space, but adequately, a statement of the 
French Conflict of Laws, but also because of the light it throws on the 
actual authorities which govern lawyers in determining what their law is. 
This is really meant as a review book for students. One would expect 
to find in it, therefore, reference to other authorities and to the Code; and 
those references of course appear. But it is a characteristic feature of 
this book that for the particular law on every topic reference is made 
freely to the decisions of the French and other courts. It is often stated 
that European lawyers give little weight to the decisions of their courts; 
this is proof-positive to the contrary. As nearly as one can judge by 
looking at the pages, the references to the decisions of the courts seem to 
be several times more numerous than those to all other sources of authority 
together. In fifty pages taken at random the reviewer counted one hun- 
dred and twenty-two decided cases, with a reference to the places in 
which the decisions could be found in the books; many of the decisions 
are cited by name and are stated and discussed at length in the text. For 
the American lawyer who believes that the law is as the courts apply it, 
this is the best available source of knowledge of the French law of Conflict 


of Laws. 
J. H. Beate. 
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THOMPSON 
REAL PROPERTY 


By GEORGE W. THOMPSON 
Editor of JONES ON MORTGAGES, Seventh Edition 
Author of Treatises on The Preparation of Wills and Title to Real Property 
ADAPTING SPECIAL TOPICS FROM 
THE WORKS OF LEONARD A. JONES 
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Thompson on Real Property is a Complete and Exhaustive Treatise on Real Property Law, Encyclopedic in Scope, 
Logical in Treatment, Analytical in Arrangement. It covers Rights and Remedies as well as the substantive law 
and contains a Digest of all Statutes pertaining to Descent, Wills, Limitations, Execution and Acknowledgments. 
Approved forms are included covering all matters likely to arise in connection with real estate transactions. 


Seven Volumes :: Over 7,500 Pages : More Than 240,000 Citations 
Guaranteed to Advance Subscribers for $60.00 Delivered 











THE BOBBS-MERRILL COMPANY :: PUBLISHERS :: INDIANAPOLIS | 
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This Is Not Merely a Service; 
It Is One of the Lawyer’s Greatest 
Conservers of Time and Effort 





Not only does it compile millions of citations 
every year for the Bench and Bar. 


But it is helping to do a large amount of new 
and aggressive research work that could not 
be done without its use. 


We know of one recent instance where Shep- 
ard’s Citations saved more than its cost in a 
single case. 


And it is invaluable in preparing and checking 
briefs and simplifying intricate problems. 


Every working day of the year it turns out a 
cumulative supplement at a cost so small to 
the subscriber that it is practically negligible. 


It brings to any office, large or small, the 
speediest and most economical means of keep- 
ing up to date your statutes, reports and 
digests. 


Our booklet, Legal Bibliography (The Citation 
Phase) will show you how to use this indispen- 
sable service. 


The Frank Shepard Company 
76-88 Lafayette Street New York, N. Y. 
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ANNOUNCEMENT 


Ready December 10, 

THE NEW 4a EDITION OF 
HOPKINS NEW 
FEDERAL EQUITY 
RULES 


(with forms) Annotated, 


brought down to date with notes from 
all of the decisions of the Courts con- 
ip and i fy crm. the new rules, 

James kins, author of Hop- 
th on Tudeh rks, Copyrights and 
Unfair Business Competition. 

This book is constantly used by 
Federal Courts and is one of the most 
useful — a Federal practitioner 
could buy 


I Volume, — binding, 350 pages 
Price $4.50 


Your order solicited. 
Tue W.H. ANDERSON COMPANY 


524 Main STREET 
CincinNATI, OxnI0 























BOUND SETS 


OF THE 


Harvard Law Review 


COMPRISING 
VOLUMES 1-36 


PRICE $165.00, NET. 


Harvard Law Review Ass’n. 
AUSTIN HALL 


CAMBRIDGE MASS. 














J. H. BEALE 


in Harvarp Law REviEw, 
May 1923: 


“ Several tests have indi- 
cated the carefulness and 
fullness of the work; and 
on qualities being as- 

, the Index is a 
complete key to the 
official sources of 
knowledge of the 
subject.” 


A FEW 
SUBSCRIBERS 


REED one. SHAW 
& McCta 

PALMER, il & 
Davis 


Butter, Lams, Foster 
& Pope 


GUGGENHEIMER, UNTER- 
MEYER & SHALL 


Mayer, Maver, AUSTRIAN & 
m) PLATT 
_— Pepper, BopINE & 


TOKES 


be 


Mark EISNER 
Coox, NATHAN & LEHMAN 
CuoaTe, Hatt & STEWART 
Linpasury, DEPUE & FAULKS 
CADWALADER, WICKERSHAM & TAFT 
Knapp & CAMPBELL 
Garret W. McENERNEY 
McCutcHeon, OLNEY, MANNON & GREENE 
ANDERSON, Witcox, Lacy « Lawson 
WISE AND SELIGSBERG 
HARRIMAN & BLAKE 
CHOATE, LAROCQUE & MITCHELL 
MircHe.t, DonERTY, RuMBLE, BUNN & BUTLER 


An accurate and 
complete index to all 


Laws 

Regulations 
Rulings 

Treasury Decisions 
Court Cases 


on federal income taxes. 





HLR. 6-24 
INCOME TAX INDEX SERVICE, INC. 
g-15 Clinton Street 
Newark, N. J. 
GENTLEMEN: Please send me with- 
out obligation on my part, full infor- 


mation about the INpeEx and other 
features of I. T. I 








Please mention Taz Revimw when dealing with our Advertisers. 


ee 











ADVERTISEMENTS 

















Ready ‘fune Ist. Price $12.50 


A DIGEST OF THE REPORTS 


OF THE 


EXCHEQUER COURT or CANADA 


VOLs. I-21 


Together with some Notes of Cases not to be found 
in the Reports 


BY 


CHARLES MORSE, K.C. 


The wide jurisdiction of the Exchequer Court of 
Canada makes an authentic Digest of its Reports of 
great value. It embraces, — 


Admiralty Cases. 

Civil Actions For and Against the Crown. 

Revenue Cases. 

Actions relating to insolvent Railways, Patents, 
= and Industrial Designs and Copy- 
right. 


These Decisions have never heretofore been brought 
together in any one Digest and many of them have never 
been digested anywhere. 


Every lawyer interested in Patents or in Admiralt 
practice, and every librarian now being supplied wit 
the Canada Law Reports, should possess a Digest of 
the Exchequer Court Reports. Beginning with 1923 the 
Canada Law Reports contain all the Decisions of the 
Exchequer Court. Dr. Morse’s Digest covers all the vol- 
umes of Exchequer Court Reports published prior to 
that date. 


Only a limited edition has been published. Please mail 
your order at once to the publishers. 


THE CARSWELL COMPANY, Limitep 
145-149 Adelaide Street, West 
TORONTO, CANADA 
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Save from $10 to $200 or 


even more on your next pur- 


chase of Reports, Digests or 
Encyclopedias. 





Our 1924 catalog, just off 
the press, ists 3 | pages of 
law book items at exception- 
ally attractive savings in price. 





Send for it today. No obli- 


gation. Simply "GEORGE I. JONES, 


Law Bookseller, 


tear off and mail | 202 S. Clark St., Chicago, Ill. 


| Without obligation on my 


attached coupon e | part please send me your 1924 


| catalog of law books. 





GEORGE I. JONES 


Law Bookseller 
202 South Clark St. CHICAGO | 
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DELAWARE CORPORATIONS 
ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization — Maintenance of Statutory Local Office 
ull and Complete Service. 


DIGEST OF DELAWARE CORPORATION LAW — Pamphlet on STOCK WITH- 
OUT PAR VALUE free to lawyers on request—Also FORMS for organizing 
corporations. : 





Tue onty Book on Detaware Corporation Law 


DELAWARE CORPORATIONS AND RECEIVERSHIPS 
By JOSIAH MARVEL 


Full text of law, annotated with all decisions. Statutory and Case Law 
and Rules of Court Governing Receiverships of Delaware Corporations. 
Also Forms for organizing Delaware Corporations. 


Cloth bound 240 pages Price $2.00 Postpaid 











CORPORATION SERVICE COMPANY 
Equitable Building Wilmington, Delaware Tel. Wilmington 132 























TELEPHONE, 894-M University 


The Tupper Studio 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-EIGHT YEARS THE NAME OF TUPPER 
HAS BEEN ASSOCIATED WITH THE LAW SCHOOL 


Special Rates for Law Men 





HARVARD SQUARE, Opposite Entrance to Cambridge Subway 
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